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INDEX No.- 06-10235 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 34 - SUFFOLK COUNTY 

Y R E S E N T :  

I Ion. JOSEPH C. PASTORESSA 
Justice of the Supreme Court 

Plaintiff, 

- against - 

I ( )M’N O1< IS1 11’. ERI-IARD HARDEKOPF 
t i i l i  ;t I .  & I1 RIIALTY CO. and HARVEY 

\ I  I S A 1  O N .  

Defendants. : 

MOTION DATE 
MOTION DATE 1-23-08 (003) 
ADJ. DATE 2-20-08 

12-19-07 (001 & 002) 

Mot. Seq. # 001 - MG 
Mot. Seq. # 002 - XMG 
Mot. Seq. # 003 - XMG; CASEDISP 

LITE & RUSSEZLL 
Attorneys for Plaintiff 
2 12 Higbie Lane 
West Islip, New York 1 1795 

CHESNEY & MURPHY, LLP 
Attorneys for Defendant Town of Islip 
2305 Grand Avenue 
Baldwin, New York 1 15 10 

MORENUS, CONWAY, GOREN, et al. 
Attorneys for Defendant Erliard Hardekopf 
59 South Service Road, Suite 350 
Melville, New York 1 1747 

BURNS, RUSSO, TAMIGI & REARDON, LLP 
Attorneys for Defendant Harvey Allen Salon 
390 Old Country Road 
Garden City, New York 1 1530 

t lpon the following papers numbered 1 to 50 read on this motion and these cross motions for summary 
j i i ~ lg i i i cn~  . Notice of Motion/ Order to Show Cause and supporting papers 1 - 13 ; Notice of Cross Motion and supporting 
p,~pct 5 . I4 - 1 8, I9 - 36 ; Answering Affidavits and supporting papers 37 - 42 ; Replying Affidavits and supporting papers - 
1; - - 5 0  .- ~ Other copy of reply affirmation by defendant Harvey Allen Salon ; (~ 
-) it is, 

ORDERED that the motion by defendant Harvey Allen Salon (#001) for summary judgment 
cjiiniissiiig thc complaint and all cross-claims against it is granted; and it is further 

ORDERED that the cross motion by defendant Erhard Hardekopfd/b/a E & D Realty Co. (#002) 
loi s i ininiary judgment dismissing the complaint and all cross-claims against him is granted; and it is 
I i r s thc .1  
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ORDERED that the cross-motion by defendant Town of Islip (#003) for summary judgment 
\liwii\sii~g the complaint and all cross-claims against it is granted. 

I his i s  an action to recover damages for personal injuries allegedly sustained by plaintiff, Carol 
4 l a l 1 0 n c ~ ~ .  on September 21, 2005 at approximately between 11:15 and 11:30 a.m. when she tripped and 
\ e l l  on ;I raised portion of the sidewalk adjacent to a beauty salon on 539 Main Street, Islip, New York, 
leased by detcndant I Iarvey Allen Salon and owned by defendant Erhard Hardekopf d/b/a E & D Realty 
i o I he grm amen of the complaint is that defendants were negligent in maintaining the sidewalk. 

I l a r i q ,  Allen Salon now moves for summary judgment dismissing the complaint against it on the 
L r o \ i t i d  that  it neither created the alleged defect nor owed a duty to maintain the sub-ject sidewalk. 
I Imcy /\Iten Salon also avers that the alleged dangerous condition was a trivial defect that is 
nonactionahlc as a matter of law and that it never received any prior notice that the sidewalk where 
p l a i n t i  l‘l‘had her accident was defective. In support, Harvey Allen Salon submits, inter d iu ,  the 
pleadings, a bill (of particulars; the transcript of the testimony at the General Municipal Law 8 50-11 
17eai ]rig g i ~  cn by plaintiff; and the transcripts of the deposition testimony given by defendant Erhard 
I Li idchopl~ I iarvey Berk, a representative of Harvey Allen Salon, and Peter Kletchka, a representative of 
I h C  1 ()\\’I1 

I )el endant I:rhard I-iardekopf cross-moves for summary judgment dismissing the complaint 
+:tinst him on thc ground that he neither created the alleged defect nor owed a duty to maintain the 
\ublect sidewalk. He also claims that the alleged dangerous condition was a trivial defect. In support, 
I klcndant f iardckopf submits the pleadings and an affidavit of one of his attorneys which attempts to 
adopt m d  incorporate the arguments and supporting documents submitted in the motion by Harvey Allen 
’;a I I 1 n 

A t  thc General Municipal Law 5 50-h hearing, plaintiff testified that she had been a custonier at 
cictciidant I larvey Allen Salon for approximately 15 years. On the day of the accident, after she parked 
Iici \eliiclc at the parking lot behind the defendant hair salon, she walked to the salon on the sidewalk 
Ilac\ dlaccnt t o  the defendant hair salon on 539 Main Street which sidewalk she had used “numerous 
t inIc\” 111 the past. One side of the sidewalk has hedges, and the other has a curb into the parking lot. 
\4 htle \he \vas walking, her right foot “made contact with the lifted portion of the sidewalk flag,” 
c a ~ ~ \ ~ n g  her to trip and fall forward. At the time, she was wearing sneakers and was carrying her 
pochethool\ on her shoulder. 

!It h i s  cwiiination before trial, defendant Erhard Hardekopf testified to the effect that he is the 
o\iner 01 the building leased to Harvey Allen Salon and has owned the building for approximately 21 
L L ~ ~ I I ’ S  I lie wblect sidewalk is not on his property, although the sidewalk and the hedges were not 
x ~ i i ~ i l l !  depicted on the survey.‘ Me does not maintain the sidewalk or the tree or hedges located 
, i c l i x x n t  to thc subject sidewalk. Defendant Hardekopf testified that the Town had built the back parking 
I ( J 1  1 10 16 ycars ago. 

I hc survey was inarkcd as Plaintiffs Exhibit 4 for identification. 
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J\t 1115 deposition, Harvey Berk testified to the effect that he has owned Harvey Allen Salon for 
~ipjxo\iiii,itclq 30 )cars, and it has always been located in the same building on 539 Main Street. About 
ii to 10 \car\  ago, he put in the hedges and the tree behind the building. While he does not maintain the 
3t ih lccr \idcualh. he maintains the hedges along the sidewalk. During the winter of 2006, the tree was 
~eriou\I! craclicd and damaged by a storm, and he asked the town to remove the tree. Approximately 
, ~ d i !  0 1  iiiiie months thereafter, the Town cut the tree, leaving the stump and a portion of the trunk of the 
f I C C  in  the. gro~rnd. 

, \ I  121s dcposition, Peter Kletchka testified to the effect that he is Deputy Commissioner of the 
1 )cpu tmeiit 0 1 ’  I’liblic Works of the Town. He searched the Town’s records and found that the subject 
~idwdl, i i  owned and maintained by the Town and that the Town had not received prior written notice 
I) !  ;iin cjclcct5 or complaints concerning the sidewalk. 

wnerally, liability for injuries sustained as a result of dangerous and defective conditions on 
p i i ~ l i c  s i t l e~~a l l~s  is placed on the municipality and not the abutting landowner (see, Hauser v Giunta, 88 
\I’X 440 I 19961; Bruno Y City ofNew York, 36 AD3d 640 [2007]). However, an abutting landowner 
# ) I  i c w a i i t  w i l l  be liable to a pedestrian in-jured by a defect in a sidewalk where the landowner or the 
i l w i n t  negligently constructed or repaired the sidewalk, otherwise caused the defective condition, caused 
tlic Jetbct to occur by some special use of the sidewalk, or breached a specific ordinance or statute which 
ohligated the owner to maintain the sidewalk (see, Hauser v Giunta, supra; Biondi v County of Nassau, 
?OOX NY Slip Op 2092 [2008]; Cannizzaro v Simco Mgt. Co., 26 AD3d 401 [2006]). 

I IC*I  c. del’endants Harvey Allen Salon and Erhard Hardekopf made a prima facie showing of their 
cntitlcmeiit to judgment as a matter of law by submitting evidence that the aforenientioned defendants 
did not niaintain or perform any repairs to the subject sidewalk abutting their premises, did not create the 
,illcgcd tfcll.ctive condition, and did not use the sidewalk for a special purpose (see,  Bruno v City ofNew 
Fork 5 l / / H - U )  

I i I  opposition, plaintiff contends that there is a question offact as to whether the sub.ject sidewalk 
l tutet l  on dcl‘endant I-iardekopf s property on the ground that the sidewalk and the hedges were not 

‘icio~illy depictcld on the survey that Mr. Hardekopf produced at his deposition. Plaintiff alleges that Mr. 
1 lartickopf f’;iiled to provide evidence demonstrating that the subject sidewalk was “located outside the 
hoimdnry 01. Mr. 1 Iardekopfs property.” Plaintiff also alleges that defendant Hardekopf is responsible 
1 0 1  thc condition of the subject sidewalk pursuant to Islip Town Code 5 47A-17. 

I lere. the adduced evidence indicates that the subject sidewalk is owned and maintained by the 
1 o\\ 11, and plaintiff failed to offer any evidence to the contrary. Moreover, while Islip Town Code 
t -17 2- 1 7 iinpoces on abutting landowners a duty to maintain the public sidewalk, it does not expressly 
iiiipow to r t  liability upon the landowner for in.juries caused by a vjolatioii of that duty (see, Lowenthnl v 
Tlrcwdore H.  Neidrich Realty Corp., supra; Leggio v County of Nassau, 281 AD2d 51 8 [20011; Block 
1 1  Potter. 20.1 AD2d 672 [ 19941). Furthermore, plaintiff did not offer any evidence to the contrary to the 
te\riniony given by Mr. Uardekopf that he neither maintained the subject sidewalk nor made any repairs 
I O  ii ( ~ ( J o .  Soto v City ofNew York, supra). Thus, plaintiff failed to raise an issue of fact regarding 
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x f c w d m t  1 lartiekopf s alleged negligence. Accordingly, defendant Erhard Hardekopf s cross-motion 
I O {  i un i t i i a i j  iudgmcnt is granted. 

‘11 opposition, plaintiff contends that there is a question of fact as to whether defendant Harvey 
\lit-ir L i l o i i  created the alleged defective condition of the subject sidewalk. Plaintiff alleges that the 

i o o t h  ot thc 1icdgt.s planted by Harvey Allen Salon have “grown underneath and also contributed to 
tiplilting t h i \  flag of concrete” that caused the plaintiffs accident. In support, plaintiff submits, inter 
(r lr tr .  thc altidavit of her expert, Mr. Brian Moraghan, accompanied by photos of the subject sidewalk. 

In h i s  affidavit, Mr. Moraghan indicates that he took photographs and measurements at the site of 
$ 1 1 ~ ’  ;wtdcnt on February 7, 2008, particularly observing the subject sidewalk adjacent to the premises on 

V Main Street. His affidavit indicates that the 4’h flag section of the sidewalk appears to be uplifted 
i p p i  o\ tmatelq 1 ” and that a large tree which has been cut down exists on the east side of the hedges. 
Llr  Vloraghaii concluded that the roots associated with the tree have grown in an outward direction over 
1 Iic 1 car\. and  cxtended under the sidewalk, which resulted in the uplifted condition of the sidewalk. 

h h l c .  in general, the finding of the existence of a dangerous or defective condition depends on 
i l i e  peculiar I’acts and circumstances of each case and is ordinarily a question offact for ajury to 
tieteiminc, not every determination poses a jury question (Hymanson v A.L.L. Assoc., 300 AD2d 358 
1 .70().? 1: ~1~ tr lw.  Trincere v County of Suffoolk, 90 NY2d 976 [ 19971). A property owner may not be 
held Iiablc i n  daniagcs for trivial defects on a sidewalk, not constituting a trap or a nuisance, over which 
< i  pccfcclrian might merely stumble, stub a toe, or trip (Hargrove v Baltic Estates, 278 AD2d 278 [2000]; 
W~r iwrrwio  1 1  LeClrambord Rest., 246 AD2d 514 [1998]). A court may find a defect trivial upon an 
;\;itiiiiiation of all the facts presented, including the width, depth, elevation, irregularity and appearance 

~Jie defect. along with the time, place and circumstance of the injury (see, Trincere v County of 
Suffolh. ( i i p ru :  hfendez v De Milo, 17 AD3d 328 [2005]). 

I Icrc. ;i trilablc issue offact might exist as to whether Harvey Allen Salon created the alleged 
iicicclivc condition o f  the subject sidewalk on the ground that MI-. Harvey Rerk, the owner of Harvey 
Illen W o n .  planted the hedges and the tree. Nevertheless, scrutiny of the photographs and other 

i-1 i t ic i icc 111 the rccord supports the conclusion that, as a matter of law, the alleged defect, which did not 
l i ~  I’ m y  01. thc characteristics of a trap or nuisance, was too trivial to be actionable (.see. Hymnnson v 

wattci 01’ law. not inherently dangerous (see, Webber v Miller, 17 AD3d 352 120051; Velez v Institute of 
Design Le Chnstr., 1 1 AD3d 453 [20041). Plaintiff failed to raise a triable issue of fact by showing that a 
ikt2ct-  iii lac(. cyisted which would constitute a dangerous or defective condition or that the alleged 
i lc lcc’~ hail (tic characteristics o f a  trap or nuisance (see, Arsenicus v Westland S. Shore Mall, 294 
$\l)lid i X 5  120021, lv denied 98 NY2d 612 [2002]; see also, D’Arco ~ P a g a n o ,  21 AD3d 1050 [2005]; 
‘l.lul/rtwy v Koerrig, 21 AD3d 939 [20051; firie v Kransinki, I8  AD3d 848 [ZOOS]). Thus, defendant 
1 la\ n Allen Calon’s motion for summary judgment is granted. 

oc‘., 300 AD2d 358 [2002]). The sidewalk complained of was open and obvious, and as a 

I om11 ol’llslip now cross-moves for summary judgment on the ground that it never received prior 
\ i r i ~ ~ c i i  notice ol’the alleged defective condition as required by Town Law 5 65-a. The Town also claims 
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‘iiat the allcgetl dmgerous condition was a trivial defect. In support, the Town submits evidence similar 
t l u t  ~iihniittcd by Iiarvey Allen Salon in its instant motion for summary judgment. 

~~~~~suant to I own Law cj 65-a and Town of Islip Code 4 47A-3, as a precondition to commencing 
i c i i  I /  x t i o t i  against the Town to recover damages for personal injuries sustained as a result of a defect 

I I I  I b\c 11 property. the Town must be given prior written notice of the defect and must fail to repair it 
i\ i t h i i i  < I  reiiwnable time thereafter (,see, Nkdorfv East Islip School Dist., 276 AD2d 759 [2000]). 
I !ietc ; I IC  onl> tuo exceptions to the prior written notice rule, namely, where the locality created the 
~c l tx t  01 l i , i ~ a r c i  through an affirmative act of negligence and where a special use confers a special 

lxvclit upon the locality (.see, Amabile v City of Buffalo, 93 NY2d 471 [l999]; Ganzenmuller v 
Iricorporrrterl Vill. of Port Jefferson, 1 8 AD3d 703 [2005]). 

I Ieic, tlic Town has made a prima facie showing of entitlement to judgment as a matter of law by 
!lx)oii\tl-ati tig that it did not receive the requisite prior written notice of the alleged defective condition 

R1~tzolrli’ Town of Babylon, 18 AD3d 787 [2005]; Klzaglzan v Rye Town Park Commn., 8 AD3d 
447 120O.I.I) 
’I idcncc’ 50 a \  t o  establish evidence that the town affirmatively caused or created the defect (see, 
Retzolri 1’ Town cffab-ylon, supru; Hinkley v Village of Ballston Spa, 306 AD2d 612 [20031) or that 
ihc \iihiect sidewalk confers a special benefit upon the Town (see, Ganzenmuller v Incorporated Vill. of 
Port Jeffemin. 5 rqxw; Poirier v City of Schenectady, 85 NY2d 3 10 [ 19951). 

I hus, the burden shifts to plaintiff, and it is incumbent upon plaintiff to submit “competent 

In opposition, plaintiff contends that the Town created the condition by installing the subject 
\idc\t:ilh I I I  a tlangcrously raised condition and failed to properly maintain the sidewalk. In support, 
plaii i t i  11’ofI‘cred 110 evidence other than photos of the subject sidewalk and the affidavit of her expert, 
111 131 ran Mol-aghan. not indicating that the subject sidewalk was installed in a “dangerously raised 

I Iius. plaintiff failed to raise a issue of fact as to whether the Town received prior written 
i i o l i i  c 0 1  thc condition, or as to whether one of the two exceptions to the prior written notice rule applied 

~ L ’ C  Gilmore v C’illage of Hempstead, 47 AD3d 676 [2008]; Healy v Village of Patchope ,  28 AD3d 
- ! 0 I2000 1 ) 

oiidition 

I litis. the Town’s cross-motion for summary judgment is granted. 

,\ccorciingly, the motion by defendant Harvey Allen Salon (# 001). the cross-motion by 
icictitlant 1.  rli;ird Hardekopf d/b/a E & D Realty Co. (# 002), andJhe cross-motion by defendant ‘Town 
\ I  l i l ip  (4 0 0 7 )  are granted. 

‘ h l cL l  

X FINAL DISPOSITION NON-FINAL DISPOSITION 
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