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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: TAS PART 3%

________________________________________ —__X
In the Matter of the Application of
SYDELL GOLDSTEIN, AUDREY SILLER and
BARBARA ZUCKERMAN,
Index No. 600054/06
Petitioners,
For the Disgolution of
SAM-FAY REALTY CORP.,
Pursuant to Scctions 1103 and 1104-a
of thec BCL.
_____________________________________________ X

CAROL EDMEAD, J.:

Familiarity with prior motion practice with rcspect to this
proceeding is presumed.

This proceeding was reactivated on October 10, 2007, at
which time the remaining matters were referred to Special Referee
Nicholas Doyle, to hear and report with recommendations. The
Special Referee marked the matter off the calendar because a
related action involving similar igsues had been commenced, and
which might serve to narrow the referenced issue. That action,
Zuckerman v Goldstein, Index No. 113633/07, 1is before this court,
and a motion for summary judgment was decided. As anticipated by
the Special Refcrecc, the motion in Zuckerman v Goldstein has
narrowed the issues 1in the relference. As a result, any
determination of what funds, if any, are owed to the corporation
or the petitioners by Myron is limited to any such funds as are

owed duc to any actions or transactions that occurred after




October 17, 2002. The parties entered into an agreement on that
date that waived any claim regarding funds owed by Myron.
Accordingly, it is
ORDERED thal this matter is regtored to the calendar ot
Special Referec Nicholas Doyle, and the issue presented, with
respect to the funds, if any, that are owed to the corporaticn or
the petitioners by Myron is limited to activity occurring after

October 17, 2002.

Dated: June 23, 2008

ENTER:

0 e

Carol R. Edmead, J.5.C.
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ORDERED that the remainder of the actioeon shall continue; and

it ig further

ORDERED that defendants’ cross molbion is denied; and it is
Turther
ORDERED that counsel for plaintiff shall serve a copy of

this order with notice of entry within twenty days of entry on
counsel for defendants.
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SUPREMES COURT OF THE STATE OF NEW YORK
COUNTY OFF NEW YORK: 1AS DPART 3%
- oo S 4

MYRON ZUCKERMAN,

Plaintiff,
Tndex No. 113633/07
against-
SYDENL, GOLDSTHIN, AUDREY SI1LLER, BARBARA
ZUCKERMAN, 1ANCE LANDERS, and SAM-FAY
REALTY (CORP.,

Defoendants.

CAROL EDMEAD, J.:

PlainLill Myron Zuckerman (Myron) moves, pursuant to CPILR

3212, ftor summary judgment awarding him his pro-rata share of the

sale of certain property and for punitive

proceeds of the
damages, and to dismiss defendants’ counterclaims on the grounds
Lhal.: they are barrced by releases of claims, by signed consents
and by the statute of limitations:; defendants lack the legal

capacity to assert Lhe counterclaims; and the counterclaims have

no merit. Deflendants cross-move, pursuant to CPLR 3212, for

partial summary judgment on the lssue of liability, finding that

Myron is liable for all monies cxpended on the mortgage that

Myron placed against the property located at 515 West 290

street, New York, New York, owned by defendant Sam-Fay Realty

Corp. (Sam-Iay); for all monies paid and/or credited [or the

managemcent. agreemenl. to which Myron committed Sam-Fay; and for

all moniesg Laken from Sam Fay or .M.3.A. Realty Inc. (IMSA) to



*7]

pay lor the obligations of Spreading Machine Exchangce, Inc.
(Spreading Machine) and Myron Zuckerman Sewing Machine &
Hquipment Corp. (Scewing Machine) .

IPACTS

Thig action involves a family dispute over wvarious Lamily
busincsges. There are two other related actions before the
court, Malter of Goldstein v Sam-Fay Realty Corp., index No.
600054/2006, and Matler of Zuckerman v Sam I'ay Realty Corp.,
index No. 100912/2008.

Detendants Sydell CGoldstein (Sydell) and Audrey Siller
(Audrey) are aisters of Myron. Defendant Barbara Zuckerman
(Barbara) igs the widow ol Tra Zuckerman (lra), brother of Myromn,
Sydell and Audrey. Deflendant Lance handers (Landers) is Sydell
and Audrey’'s attorncy. Sam-Fay is a corporation which owned a
building located at %15 West 29" Street, New York, New York
(West 29" Strect Property). Sam-Fay was formed by the parents
of Tra, Myron, Sydell and Audrcy. Upon his father’s death, Myron
and his mother became trustecs of the trust which held Sam-Fay
for the benefit. of the widow and children. Aftcer their mother’s
decath in 1993 and the trusl wag dissolved, Lhe four siblings

became shareholders, and Myron was president of Sam-Fay until

i

2006, when he resigned amid complaints from his sisLters and
glister-in-law regarding hig handling of the huasiness.  Audrey

became president of Yam-Fay. landers was the managing agent for
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the West 29" Streel Property. Myron, Sydell, Audrey and Barbara
each have a 25% intcrest in Sam Fay, and arc dircctors of the

corporation.
In 2007, the West 297 Slreel Properly was sold, and at a

meeling of shareholders on August 30, 2007, Audrey, Sydell and

Barbara voted to dislribule 25% of Lhe avallable proceeds of the

sale to each ol the sharcholders of Sam-Fay, except to Myron.

Myron alleges
Sam Fay have used thce assets of Sam-Fay, consisting primarily of
moneys duc to Myron, to promote litigation against Myron, making

bascless charges of wrongdoing against. him. Myron contends that

these actions are in violation ot Audrey, Sydell and Barbara's

tiduciary duties to him. He further maintains that Landers

instigated and actively encouraged thesge action:s.
There were three other corporations owned by the same
sharcholders, allhough each owned differcent percentages of each

corporation: IMSA, which was formed to acquire property l[or

Spreading Machine; Sprcading Machince, which was primarily Ira’s
bugincss; and Sewing Machine, which was primarily Myron’s

business. In 1988, a mortgage was placced againsl. the West 29%

Street Properly in order to acquire property {or the benefit of

Spreading Machine (the Magpeth Property). A loan to acquirce the

property was obtained from the New York City Industrial

and the property was purchasced in the name ©

Developmernt Agency,

Lhat, since that time, the majorilLy shareholders of

£
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the ity Agency, with IMSA being given a lease [or the premises
and a right to purchasc the premises from the agency for $1.00 at
a future Lime. Myron contends that his siblings consented to the
mortgage being placed on the Wegt 29" Street DProperty, bub
delendants deny having given such congent. They signed a

guarantec of the New York City Industrial Developmont Loan (1DA

loan) 1in their individual capacities; howcever, at the time they
were beneficiaries under the trust that owned Sam-Fay, but were
not shareholders, officers or directors of Sam-Fay. Myron was a
truastee, ltogether with hig mother. The mortgage was placed on

the West 29" Streel Property in order to railse the down payment

Lo acquire the Maspeth Property.

Sewing Machine and Sprcading Machine became sublessees of
the Maspceth Property and agrced to pay subleasc rentals in an
amount that would equal the lease rentals to be paid by the

sublessor under the lease agreement. Myron, as trustec under the

trust for Sam-TFay, also entered into a management agrooment
obligating Sam-TFay to pay not less than 5100,000 per vear to
enablec Spreading Machine to mecet its obligations under the
sublease,

Myron alleges Lhat he and Sewing Machine wade loans in
cxcoess ol 5600,000 to IMSA because it was burdened by monthly
payments ol approximately $9,000.00 on the IDA loan. Defendants

contend that Lhey objected to repayments of those loans from 1IMSA
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and Sam-TFay, bccause IMSA was not the entity burdened by the
debt, bul Sewing Machine and Spreading Machine were.

Sewing Machine lost its lease in the early 2000's, and moved
to the Maspeth JProperty. After Ira died, in 1896, Myron spent
more time administering Spreading Machine. Market condilions in
the garment industry continued Lo detceriorate. Tt was determined
Lhat Lhe Maspelh Property should be sold, and Lhe parties agroeed
“to move with all due diligence to cffectuate the salce of the
Maspelh property, all net procccds of which [are] to be held in
escrow pending resolution of all outstanding claims.” Ex. K, 9
6.

All shareholders were required to conscent to the sale of the
Maspeth Properly. Myron refusced to consent unless the other
sharcholders agrecd to execule an agreement providing for
releases and repayments of loans that he made. Audrey and Sydell
maintained that he was obligalbed to consent as part ol his
fiduciary duty. Nonethcless, they signed the agreement in order
to cnable the sale of the property for $3 million to procced (Lhe
2002 Agrcement) . The 2002 Agreement provided, among other
things, for payment to Sewing Machine, lor distribution to Myron,
of $338,654.00, payment of $77,018.66 Lo cach of Barbara, Sydell
and Audrey, and the balance to be distributed cqually among the

shareholders. The parties waived any right to the monies

distributed to Sewing Machine, and acknowledged that the
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digt.ributions werco

in full settlemcnt of the digpultes thal existed among
the Sharcholders, [Spreading Machinel, IMSA, [Sewing
Machine], and Sam lay regarding prior personal and/or
businecss transactions that involved and/or affected the
augsets, liabilities and buginess of IMS8A, Sam-Fay,
[Sprecading Machine] and [Scwing Machine] and/or the
Shareholdecrs individually. The parties hereby settle
and relecasgsce any and all claims that:

() any Sharcholder has or had againsgt any other

Shareholder;

(11) any Shareholder has or had against TMSA,
[Gpreading Machine]l, and/or [Sewing Machinel]l, cxcluding
however, the rights of the Sharcholders to receive the
payments sct forth in this agreement and the right of
Myron to continue Lo operate [Sewing Machine] and to
pay salary and repay advances from Lhe operalions of
[Sewing Machine]; and

(i11) TIMSA, Sam-Tay, [Spreading Machine]l and/or
[Sewing Machine] have against each olher or against any

Shareholder.

Subject Lo all defenses including the statute of
limitations, this release is not intended Lo cover
claims, 1f any, that are purely personal in nature and
do not arise From the opcrations and business of Lhe
four corporations and do not arise from an individual’s
gtatus as a shareholder of any one ol the four

corporat.ions listed above.

Notice of Motion, kEx. 8, at 6-7, 9§ 8.
The 2002 7T Agrccment algo provides that the shareholders
know that the mortgage on the Maspcth Property was being pald in

accordance with the IDA loan documents, and authorizcd Myron to
cont.inue paying for the expenses assoclated wilh that property

from income generated by Sam-Fay and/or Spreading Machine, in

accordance with past prvactices. Id., § 3.

G
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Myron now seeks distribution from the sale of the West 29
Street Property. Defendants contend that they must first
ascertain how much Myron is cntitled to, based upon his allegced
mishandling of Sam-Fay.

DISCUSSLION

Counterclaims

Relessez and Consents

Myron maintains that the counterclaims are barred by
releagcs and consents that the other shareholders signed
regarding the 1988 mortgage on the West 29" Street Property and
the 1988 management agreement. e contends that the 2002
Agreemcnt was reached alter extensive negotiations over a period
of two years, in which all partics were represented by counsel.
Therefore, all claims concerning any businesg-related disputc
ariging prior Lo October 17, 2002, arve barred,

Delendants point out that Sam-Fay was not a signatory to the
2002 Agreement, and argue that the agreemcent does not relcase the
Lrustee of the trust by the beneficiarics of the trust. Further,
defendants maintain that the agresment was the product ol
economic durcss because they had personally guaranteed the IDA
loan, and were on the hook for over $1 million. They contend
that Myron was refusing Lo perform his fiduciary duty as a
director of IMSA and sell the property until he exacted the

conccssions in Lhe 2002 Agrecment .
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While it is truc that Sam-Fay was not a signatory to the
2002 Agreemcnt, all ol the shareholders were, and they are the
directors of, and control, Sam-Fay. They agreed to walve any
claims that Sam-TFay, or any of the other corporations might. have.
Further, the agrcement roleased all sharcholders, regardless of
their pogition within the companies. 7The only claims reserved
were those that were purely personal and did not arise oul of the
businesses, These counterclaims, even if Lhey date from when
Myron was trustce, arise out ol the operation of the businesses,
and were rclcased by the 2002 Agreecment.

Defendants’ position Lhal the 2002 Agreement should not bhe

enforced with respect to the relcase is unpersuasive. Defendants

contend that Myron’s threat to refuse to consent to Lhe salce of
the Maspeth Property was a violation of his fiduciary duty to the
corporation and to the other sharcholders. Sece 805 Third Ave.

Co. v M.W. Really Assoc., 58 NY2d 447, 453 (1983) . However, even
1f defendants could show that Myron’s demands constituted
cconomic duress rather than hard bargaining, defendants waived
any claim of duress by failing to repudiate the agreement
promptly (¢ & H FEngrs., F.C. v Klargester, Inc., 262 ADbzd 984,
985 [4"" Dept 1999]), and by retaining the beneflfits of the
agreement . Fruchthandler v Grecn, 233 AD2d 214, 215% (1% Dept

1996) . Thus, defendants are bound by the 2002 Agrccement, and

are, thereby, precluded from sccking any compensation firom Myron



[* 14]

ftor any business activities that occurrcd prior to the signing of

the 2002 Agreement.
The court also notes that the 1989 agreement to the mortgage

on the West 29" Streel Property specifically states Lhat income
derived by Sam-Fay would be used first to pay or contribute
toward the payment of the mortgage on the Maspeth Preoperty. Ex.
12, Art. 10. It was gigned by all four shareholders; therelorce,

any contcontion Lhat Audrey, Sydell and Barbara neilther knew nor

consconted to such an arrangement ig gpocious.

Standing

Myron contcnds that any alleged injury was to the

corporaliong, not to the individual ghareholders. Thercefore, Lhe

claims can be asserted only by the corporations or derivatively
on their behalf, not as direct claime by the individual

shareholder. See Glenn v Hoteltron Sys., Inc., 74 NYzd 386, 392

(1989) ; Ehrlich v llambrecht, 19 AD3d 259 (1° Depl 200%). None

of the corporations other than Sam-Fay ig a party to this actlon.

Theretfore, their claimg cannot be asserted, and Sam-TFay’'s attempt

to assert thom cannot be permitted. Myron also polnts out that
Lhe mnortgage and management agrecments were arranged by [ra, who

was alsgso the principal bencficiary of them. Barbara succceoded to

his interest. Therctore, she also has no legal capacity to sue
with regard to them.

Defendants contend that, since Myron disczolved thoe other

9
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corporations without benefit of cither shareholder vote or court

order, 1t is disingenuous tor him to argue that the shareholders

musl suc in the name of the corporations. They also maintain

that the other corporations have litlle at stake compared to the

amount at issue with Sam-Fay. They further assert that it was

Myron, in his role of trustce, who placed the mortgage on the

property, not Ira. Thereforc, Ira also had a claim, to which

RBarbara succeeded.
ContLrary to defendants’ implied argument, dissolution is not
a bar Lo a stockholder derivative action. Business Corporalion

Law (BCL) § 1006 (a) (1), (b). Thus, the individual defendanls

have no standing to bring the counterclaims in their individual

capacitics. While Sam-Fay would have standing to raisc

counterclaims on 1ts own behalf, it does noli have gtanding to

raise any clalms on behalf of the other corporations. Although

delendants asscrt that tLhe olher corporationg’ claims are only a

small percentage of the teotal amount at igsue, Lhat doos not

alter the facl that Sam-Fay cannot raisc theom.

As discussed above, even with respect to those claims that

Sam-Fay has standing to raisc, it is precluded by the 2002
Agreement from ralsing any claims with respect Lo any actions by

Myron prior Lo October 17, 2002. Thug, the only claims that can

be addressed by this court are the Sam-Fay’s claims that date

10
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trom aftcr October 17, 2002.1%

Statute of Limitations

Myron contends that, because the counterclaims do not arisc
from the transaction or occurrcnce alleged in the complaint, they
are barrcd Lo the extent that they allege matlcors predating
October 10, 2001.

Defendants contend that: the sbatule of limitations against
the trustee of a trust does nol begin Lo run until the trustce
gives an accounting that reports the conduct giving risc to the
action. In this case, they maintain that Myron ncver gave any
accounting, so the statute hag not yet begun to run. Turther,
they aver that the breaches of fiduciary duly arce frauds, and the
statutce doeg not begin to run until discovery ol Lhe fraud, much
of which did not occur unLil defendants Look control of Sam-Fay
in 2006. They allege that the fraud continued until the mortgage
was satbisfied in 2007. Defendants note that the counterclaims in
this action arc substantially the same as the claims in Lhe

related proceeding, Matter of Coldstein v Sam-tay. Thus, cven 1f

damagesg arc limited, they include any damages incurred since

January 2000.
In vicew of the fact that the 2002 Agreement waived all

claims by the defendants that arose before or at that time, this

Y The isauc of how much money, if any, Myron owes Sam-Fay or
the other shareholderg is currently before a Special Referee 1n

Lhe related matter, Maltter of Goldstein v Sam-Fay Realty Corp.

11
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issue is mool. Only claimg that arose alter October 2002 can be

addressed. Since any such claims are within the statute of

limitalions period, there is no need to determine whether Lhe

statute of limitations would be applicable to the counterclaims,

handers’s Counterclaim

asgerting abuse of process.

Landers ralsed a counterclaim
Myron arqucs that he has failed to state a claim, citing Panish v

Steinberg (32 AD3d 383 [2d Dept 2006]) . Landerg does 110U opposc
the dismisgsal of thal counterclaim.

Breach of Fiduciary Duty

Myron contoends that defendants owe him a fiducliary duty, and
have breached that duty by making false accusations against him,
and by using their majority power Lo deprive him of his share of
the sale proceeds from the West 29" Street Property. Myron
alleges thalt Landers should be held liable for instigating and
aiding and abettling the breach of fiduciary duty, because he saw
the documents demonstrating that his clients consented to the
mortgage, but encouraged them to raise falsge clalms with respect
to the mortgage and related matters.

Defendants include an alfidavit of David Wediss, a certifled
public accountant, who states that no determination can be made

yol as to what monetary distribution should be made to Myron.

Many of the specific issues that defendants ralse predate the

2002 Agreemeant .
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With respect to any issues prior to the 2002 Agrcement,
there is no basis for deflfendants to be withholding Myron’s share
of the procceds from the sale of the WeslL 29" Street Properly.
Defendantes have not offercd any evidence as to the amount at
issuc; however, any amount in excess of such amounts must be
distribulted to Myron.

CONCLUJSION

Accordingly, it is hereby

ORDERED that the motion is granted only to the extent that:

(1) any porticong of Sam-Fay Realty Corp.’s
coultterclaims based upon actions occurring
prior to October 17, 2002, are dismissed;

(11) defendant lLance Landers’s counterclaim is
sovered and dismissed;

(1i1) the counteorclaims of defendants Sydell

Goldatein, Audrey Sillcr, and Barbara

j{'\
shallﬁgpnginﬁe;\and

y

Zuckerman are gevered and dismissed,

and 19 otherwisce denied; and it 19 [urther

ol
o [

ORDERED that the remainder of the action

1L 1s Lurther T

ORDERED that detfendants’ cross molLlion is denied. .
."f.».

Daled: June 23, 2008

Carol RTHE&Head, J. 5.,




