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SUPREME COURT OF THE - NEW YORK COUNTY 

I PART PRESENT: 
c, Justice 

Index Number : 11 81 8112004 
RODRIGUEZ, JACQUELINE 
vs 

TRANSIT AUTHORITY 
Sequence Number : 002 

OTHER 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

mot ion t o/f o r 

Notice of Motion/. Order to Show Cause - Affidavits - Exhibits _ _ _  
Answering Affidavits - Exhibits 

I_ 

Repiylng Affidavits 

PAPERS NUMBERED 

f ,  2- 

L 
Cross-Motion: n Yes No 
Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT OF The STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

PART 8 

JACQUELIN E RODRIGUEZ, INDEX NO. 11 6445107 

Plaintlff, MOTION DATE 

-against- MOTION SEQ. NO. 002 

NEW YORK CITY TRANSIT AUTHORITY and 
MANHATTAN AND BRONX SURFACE TRANSIT 
OPERATING AUTHORITY (MABSTOA) 

MOTION CAL. NO. 

Defendants . 

The following papers, numbered I to 4, were read on this motion to set aside the jury 
verdict as to question I (b); directing judgement for the plaintiff on question I (b); and for 
a new trial on the remaining issues: 

PIPERS NUMBERED 

Notice of Motion, Affirmatlon - Exhibits 132 

Affirmatlon in Opposition - Exhibits JU,y 7 3 
4 2o$q 

4 
-7; , I  

Affirmatlon in Reply 

Cross-Motion: 11 Yes 

Upon the foregoing papers, it is ordered that this motion to set 
aside the jury verdict is granted. 

Plainti Uwas standing behind her car, illegally parked in a hus stop, when the bus hacked 

into licr car and she was injured. The jury found that defciidarits ncgligent, bul found 

dcfendanls’ iiegligencc was not n substantial faclor in causing her accident. This is a motion to 

scl aside that part of thc verdict which fourid ddndu11rs’ negligence was not a substantial hctor 

Page I of 6 

[* 2 ]



in causing the accidcnt. 

B ackground 

'1 he record shows that plaiiitift'Jacqiieli~ie IiodrigueL parked her car in a bus stop bcliiiid 

a bus operated by tlic dcfcndants and driven by Nkosinkulu Cetshwayo. 'I'hc bus was parked 

closely behind another. bus arid could not leave the parking place without first backing up. A 

driver cannot see direclly behiiid the bus when he is in the drivcr's seat. 

Cctshwayo testilied, in  his deposition which was read at trial, that he had inspcctcd the 

bus, which included walking around it to determine [hat thcrc was nothing bchiiid him. He 

reentered the bus and itispcctcd the interior. Hctween the time that Cctshwayo entered thc bus 

and the tiinc he began to back up his bus, Rodriguez parked her car bchiiid the bus. She was 

staiding behind her car, unloading the tnink, when [lie bus backed inlo i t ,  knocking her lo the 

ground and causing her in.jurics. 

The only disputcd issue of' lact, rclcvant to this application, is how much time passed 

between the time that Cetshwayo entered the bus and the time hc began lo drive. Cctshwayo 

testified that less Ihan a minute passcd. Rodriguez tcstilied that she hid been parked 

approximatcly five minutes whilc her trunk was being unloaded. An uiirelaled witness to the 

accideiil, Angela McConico, testificd that she saw KodrigueL pull up, brought her daughtcr 

inside to day care center, and witnessed the accidcnt when she returned lo the slrect. She 

testificd that the accident occun-cd between sevcii and lliirteen minutes alter Kodrigucz parked. 

Neither Rodriguez nor McConico saw Cetsliwayo niakc an extenial inspection of the bus. 

Tlic Court charged tlic jury, without niodificaiion, the I'Jl charges 2:lO and 2: 12 on 
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Now, nn :id or omission is rcgarded as n causc of an injury if it was a substantial 
factor in bringing about tlie iiijuiy. ‘l’hat is if it has such m effect i i i  producing the 
in.jury that reasonablc pcople would regard it as a cause of the injury. ‘I’hcrc may 
bc morc than one cause of a11 injury, but to bc suhstanlial it cannot be slight or 
trivial. You may, liowcvcr, decided that a cause is substantial cveii ifyou assign a 
relatively small pcrcentage to it. I 

I l h c  jury responded in the affirinative to qucstion l(a) cm tlic vcrdict sheet: Wcrc the 

dcfetidants negligcnt? ‘Iliey respondcd in the negative to qucstion 1 (b): Was clcfcndants’ 

ncgligeiice a substantial factor in causing tlic accident’? 

Plaintiff moves to  sct aside the jury’s rcsponse to l(b) as legally insullicienl, incoiisistciit 

and against the weight of the evidcnce. She argucs that there is no reasonable interpretation of 

the cvidence which justifics finding that the bus, unsal’ely backing up into her car, was not a 

substanlial Factor in causing the accident. Whatever actions or inactions she may havc taken 

should only be considcrcd on the issue of cornparalive negligencc. 

Defendants argue, in opposition, lhat factual dispules must bc rcsolved in the light most 

favorable to the dcfcndant, since tlierc was ;L deknse vcrclict. In that light, Cctsliwayo’s 

tcstiniony h a t  less than a minute passcd after his inspcctioii must be taken as truc. Rodriguu 

must have parkecl within forty seconds aftcr the inspection and, as the jury hirly concludcd, she 

was the sole proxiniatc cause ol‘the accident. In the alternative, the juiy fairly concluded [hat hcr 

coriduct was a11 intervening and superceding causc of tlic accident. 

’ New York Pnttern Jiwy Ins l r i~ t inn .~  replaccrl Ilie term “proximstc cause” with “suhstantial 
factor” in its third edition, published in 1996. l‘hc newer charge was otlicrwisc identical to the older m c .  
(DiMuggio v A4 (1 ‘C‘omor C‘on/rrrcfin,g C’n, 175 Misc 2d 253 I Kings Cty 19981) 

7 ,  - l’hc jury was not charged rcgai-ding intervening or supcrccding cause. 
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I’laintil‘f replies tliat her application is not to set the verdict for inconsistency but because 

it is against the weight 01‘ the crcdible evidcncc aiid to liavc thc Court enter judgment on the issuc 

of causation in her favor as a mattcr of law. 

Disc LI s y i on 

It is well-settled that a motion to set aside a.jury verdict shall 1101 be granted uiiless the 

preponderance of the evidence in favor 01 the moving party is so great (hat the verdict could not 

have been reaclicd upon any fair rnlerpretation the evidencc. (Bcrker 17 ‘l i~rner,  200 h132d 525 

[ I  Dcpt 1 9941; Lolik I) nig V Szipermcrrkets, 86 NY2d 744[ 19951). There must hc simply “no 

valid line of reasoning and permissi blc inferences” which could possibly lead rational persons to 

tlic conclusion rcached by thc .jury on h e  basis ol‘ Ihe evidcnce at trial. (C’ohen v IIdlmnrk Curds, 

Inc, 45 NY2d 493 r1978J) In reviewing the jury vcrdict lor sufficicncy, the evidcncc is examincd 

in the liglil most favorable to tlic piwailing party, thal is, the defendant in this case. (Bukrr v 

Timer ,  szpru) IIIhcrc was conflicting evidence, tlic Court may not substiliite its own, or the 

moving party’s, judgment in place oKIhe vcrdict i 1  the vcrdict w a s  one in which reasonable 

people could have rendered aftcr reviewing tlic conflicting evidence in favor 01‘ one party. 

(Uohess Rctrlty C‘orp v C,‘it-y qf New York, 79 hD2d 148 11 ’I Dept 198 11) The trial court mis t  

avoid unneccssary iiiterrercncc with the fact-tinding runction of Ihe july to a degree that amounts 

to usurpi(ion of thc jury’s duty. ( Nicus1r.o v Park, 113 AD2d 129 (2d Dept 19851) In the 

absence o l  indications thal substantial jirslice has 1101 been donc, a successhill litigant is enlitled 

to the benefits of a favorable jury vcrdict. (Nica.slro v Pur-k, szrprci) 

‘Ihis Court linds tlic jury’s verdict is both inconsistciit and against thc weight ol‘the 
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credible evidence. A .jury’s finding that a party \vas at fault but that fault was not a proximatc 

cause 01 the accident is inconsistent and against the weight 01 [he evidence only when the issues 

are so incxtricably interwoven as to makc it logicrilly impossible to find negligence without also 

finding proxiniatc cause. (Won Sok Kim et cxl 1’ N e w  York City l’ransit Authority el 01, 29 AD3d 

984 [2d Dept 2006]) There is no dispute that the accident was caused by the bus backing into 

Rodriguez’ car. The linding that dekndants were negligent cannot be reconciled with the hiding 

that that negligence was iiot tlic proximate cause ol‘the accident. (13zrcich v City o /Nevv  I’ork, 

1 1  1 An2d 646 [ l s t  t k p t  19851) I<odrigucz’ negligence, if any, is relevant to the question of 

comparative 1 i ability, not proximate causc. 

Moreover, Celshwayo’s tcslirnony that Rodriguez parked licr car, exited and opened the 

trunk in lcss than 40 seconds is against tlic weigh1 ofcrcdi ble evidence. Rodriguez credibly 

described hcr actions over scvcral minutes and her testimony is supported by an independent 

witness. Since the .jury h i n d  the defendants ncgligent, lhey arc not entitled to liavc this factual 

dispute rcsolved in their favor. 

Givcn this apparenl inconsistency in the jury’s Gndings, it would not be feasible at this 

point to retrace the j u r y ’ s  footsteps and grant j dgmen t  for either parly. (Na//al? 17 H ~ ~ l ~ i ~ s l e y -  

,S;rx!ur, hnc, 5 0  NY2d SO7 [lSXO-I) 

Accordingly, it is 

OKDERED [hat plaintiffs motion to set aside thc vcrdicl is grantcd: and it is liirther 

ORIIFXEII that the parties schedule a conference with tlic Court lor the purposc of 

scheduling a retrial, 
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‘lhis rellects the dccision arid order of this Court. 

r 

Dated: 
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