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SUPREME COURT OF THE S T A l E  OF NEW YOILK 
COUNTY OF NEW YORK: PART 35 

Plaint i f€, 

-agai list - 

UNITED STATES FTRE INSURANCE COMPANY 
and BFC CONS‘I’RUCTION CORI’., 

Jndex No. 600469/07 

I)ECISION/ORDER 

declaratory T n  this insurance 
’ y Gy 

York (“h~scorp”), moves pursuant to CPLK 222 1 (cj for renewal, and upon rencwal, granti~ig 

T 

suminary judgment to Inscorp declaring that the obligation oP defendant United Shtcs Firc 

Iiisiaalice Company (“145 Fire”) to provide excess coverage to d e h d a n t  BFC Construction 

(“J3FC”j was liiggered due to the cxhauslioii of Iliscorp’s policy with BFC. 

This action arises out of a dispute over insurance coverage concerning tluce personal 

injury suits commenced against BFC, entitled Dagati v BFC C‘onstruc/ion, et nl. (the “Dagati 

Action”), Torres v BFC l‘onstrticlion, el al. (the “TOK~S Action”), and Regdodo v BFC 

Constr~irtfon, ct c d .  (the “Regolodo Aclion”) (collectively, the “underlying actions”).’ 

Inscorp issued a Comniei-cia1 Geiieral Liability policy to defendant BFC for tlic period o r  

Januaiy 1, 2001 to January 1 ,  2002, with coverage limits of $ I,000,000 for each occiirrencc 

subject to a $2,000,000 General Agzregate Liniit (thc “hlscorp Policy”). US Eire pi-ovided 

C X C ~ S S  liability coverage to BFC under a policy which covcrs the period of Januaiy I ,  2001 

’ Thc plaintilth in the uiider~lying actions allrgedly suffcred injuries at a const1uction site whcre defcndant 
HFC was pcrforrning work. 
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lhrough January 1, 2002 (thc “US Firc Policy”). Thc US Fire Policy provides coverage with 

limits of $5,OOO,OOO for each occurmice and $5,000,000 in the aggrcgale, in excess of coveragc 

provided by Inscorp. 

Prior Motion 

hscorp iiioved for smijimary judgmeiit declaiiiig that (1) the covcrage provided uiider the 

liiscoq> Policy had bccri exl~austed; (2) US Fire is obligated to indemnify Inscorp h i -  the portion 

d t l i e  payment made by Inscol-p toward tkc sellleiiient of the Toms  Action that was in ~ X C C S S  or 

the hiscorp Policy $2 inillion liinit; (3) US Fire is obligated lo rcimbursc the costs incurrcd by 

Inscorp subsequent to thc exhaustion ol‘ the hscorp Policy in dcfending BFC iii the Kcgolodo 

Action; and (4) US Fire is rcquired to assume lhc defense of BFC in the Rcgolodo hclion. 

This Court granted, in part, Inscorp’s molion, holding that the lnscoiy Policy providcs 

covcrage up to a $2,000,000 Gcneral Aggi-egnte liiiiit and thc Desigiiated Construction Pi-ojccl(s) 

Gciieral Agg-egate Limit Endorsement does iiot apply to l‘orrcs and Regolodo. Howcver, tlic 

Court declined to find that the Jnscoq) Policy was exhausted so as to trigger tlic US Fire Policy. 

The Court riotcd h a t  under its Policy, US Fire would 

“[Play on behalf of thc insurcd for thal amount ol’loss which exceeds the amourit of loss 
payable by underlying politics describcd in tbc Declarations, but the Company’s 
obligatioii hei-cunder shall not exceed the limit of liability stated in Declaration 6. 

Thc Court conclitded that the rccord failed lo establish that two underlying policies, 

namely the “Triiliscoiitinc~ital Pol icy” and “Rcliance Policy,” were exhausted.2 

Accordjng to Inscoiy, subscquent to the Court’s decision, it withdrew from (lie defense of BFC: in the 
Regolodo Aciion. US Fire then stated that it would no1 assutnc [lie defense of HFC in the Regolodo Action becausc 
thc US Fii-c: Policy was not triggercd. BFC’s defensc counsel in the Kcgolodo Action reccnlly filed an order to shclw 
cause to be relicved as counsel. Thus, lnscorp rnovccl hetciii Cor reiicwal in  order to cniiipel US Fii-e to pick t i p  the 
dcknse of BFC in the Kcgolodo Action. 
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Instaiit Moliori to Renew 

In support of renewal, Ltiscorp points out that the Transcontinental Policy expii-cd on Ju ly  

22, 2001, prior- to the dates of loss for lhe Torres and Regolodo Actions. The date of loss in the 

Torrcs Action was JUIY 30, 2001 and the date of loss for the Rcgolodo Action was July 23, 2U01. 

As to the Reliance Policy, a claims handler at Reliance adviscd Inscoiy thal (1) the name 

of the insured was “BFC Lincoln Associates c/o PWB Management Corp.” and that (2) said 

Policy expired in 2000 arid was not reiiewcd. ‘rhus, bolh policies do not apply to eithcr the 

Torrcs or Regolodo Actions. As such, US Fire’s Policy has liiggcred siiicc all applicable 

underlying policies have been exhausted. 

Further, US Fire f d e d  to produce any discovery indicating thal either of these 

iiiiderlyiiig policics applies so as to provide coverage to BFC. Therefore, summary judgnieiit in 

favor oITnscory is waranted. 

Op p o si t i o 11 

In opposition, US Fir-c argues that it is conceded that the Reliance Policy was i n  effect, 

but was issucd to “BFC Lincoln Associates c/o PWB Managemeiit Cop.” hiscorp’s position, 

that the Reliance Policy expired in 2000 and was 1101 renewed, lacks any support from Rcliance 

or BFC. Moreover, thc US Firc Policy has a prccoIiditioii to coverage, that the underlying 

insurance policies remain in lorce duiing the policy period. h i d ,  to the cxteiit BFC failed to 

inaiiitain the specified iiiiderlying insLirmce, the IJS Fire Policy expressly provides thal it applies 

as  iP those underlying policies were “available” and “collectible.” 

Furtlicrmoi-e, the US Fire Policy provides that if any underlying policy does not pay for a 

loss for re;isons ollier than thc exhaustion 01 iiisLirancc, then US Fire slnall not pay such loss. 

Finally, IJS Fire requests that lo thc extent that it is determined that h e  policies rcfened to on the 
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. . . . .. . . . - . . . 

Schedule of Undcrlying Insurance, including tlic Reliance Policy, were iiot in effect or were not 

procurcd, US Fire seeks an Order of rescission of tlic Policy due to BFC’s and/or BFC’s agcnt’s 

111 i sreprcsen t at ion s and/or fi-au dulen t stat cm en t s that s uc h iris urance was ob t aiii ed . 

Rcplv 

Tiiscoip adds that the US Firc Policy shows BFC’ as thc first o r  13 listed naiiied insurcds 

and lhe general liability coveragc piirportcdly issucd by lieliance and Transcoiitiiienlal is stated 

to apply to threc other underlying named insureds: BFC Lincoln Associates LP, BFC-EH 

Partners, LP arid 176 ITopkinson Associates & Urban Strategies Manageinciit Corp. lnscorp also 

contends that as to the Rcliance Policy, US Fire’s underwlitcr adviscd BFC’s broker in a 

November 2000 fax that the US Fire Policy would be canceled iIReliance was not rcplaced, 

stating that it required “all underlying carriers inaiiitairi a Rest Rating of A- or belter.” BFC’s 

broker responded that it had obtained approval for the rcplaceiiicnt 01 Rcliance with New 

Ilanipshirc lrisurance Company (tlic “New Hariipsliire Policy”). Thus, the US Fire Pol icy was 

issued with the express undcrstandiiig that Rcliance would iiot bc a prjrnary liability insurcr. 13s 

Fire also coiifirmed, by letter dated January 2, 2001, Ihat the US Fire Policy was issued in 

coiifonnance with the brokcr’s application. An Endorsement to the US Fire Policy, Form 

100.0.14, sets rorth the “Named Insureds” to be thc same 13 Schedulcd underlying insureds 

attached lo the broker’s November 2000 iiisurancc application and Decernbcr 2000 biiider or  

111 su ranc e. 

Such documents show t1131 110 other p i i n m y  liability policies are applicablc to the Torres 

and Regolodo Actions. Sincc the Jiiscorp Policy has bccn adjudged to bc exhaustcd, lhe US P’i1-e 

Policy’s excess d e h s e  and indemnity obligations liavc been triggered. 

4 
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S iir-Rcply hy US Firc 

US Fire argues that despitc Inscoip’s asseflioii that the Keliaiicc Policy was tiot ohlaiiied, 

Ihc fact remaitis that i t  is listed on Ilic Scliedulc of Ilnderlyiiig Insuraiice. Therefoie, tlic US Fire 

Policy js not triggered iiiitil tlmt $1,000,000 o1“covcrage” is exhausted. As to the US Fire 

Policy application, docuriiciit showing Keliance would not bc the primary insurer, and letter h m  

U S  Fire’s lettcr iiidiciiIing thal [he Policy was issued in co1iI;ormance with the application, such 

extrinsic docirnicnts are uiiiiccessary to inleilirct the Linainbiguous terms of the Policy. 

Additionally, once the US Fire Policy was issued on January 2, 2001, the ternis oItlic 

biiidcr previously dated December 22, 2001 tcrrriinated, and the Policy controls. The binder is 

“Temporary Insurance Contract.” Moreover, thc binder does not indicatc that the policies listed 

oti the Sclicdule olUnderlying Tiisurarice were issued to another Named hisur-cds under the 

Policy. 

The fax that refers to the Reliance Policy being replaccd by the New Hampshire Policy 

docs not show that the US Fire Poljcy was issued with the understanding that Rcliance would not 

be a primary insurer. In any cvent, siicli fax raises an issue of fact as to wlicther the New 

Hampshire Policy was in e lkc t  at the tinic of the underlying accidenl, and should also be 

exhausted before tlic US Firc Policy is triggered. 

Furthermore, the IJS Fire application is not a binder or policy, and sliould iiot bc 

considcred. Thus, pursuant to the clear tcrnis o€thc US Eire Policy, such policy is only triggered 

altcr a11 iindcrlying insurance is exhausted. 
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Analvsi s 

Pursuant to CPLR 2221 a iiiotioii lor leave to renew: "shall be based upon iicw facts riot 

offered on the prior motion that would change tlie prior determination or shall dciiionstratc that 

there 113s been a change in the law that would changc the piior determination"; and "shall 

contain rcasonable justification for the failurc to prescnt such facts 011 the prior motion." Thus, 

the motion to F ~ I I C W ,  when properly innde, posits newly discovered facts that wcie not prcviously 

available or a suIiicicnt explanation is made why they could not have been oll'cred lo lhc C'ourt 

01-iginally (see cliscussio~~ in Alpwt v WOK 194 Misc 2d 126, 133, 751 NYS2d 707; D. Sicgel 

New York Practice 5 254 [3rd ed. 19991). A iiiotioii to renew, "is inlendcd to draw the court's 

attention to new or addilionnl facts which, although in cxisteiice at the limc of the original 

motion, were unknown lo the party seeking renewal and lherefore riot brought to the court's 

attention" ( B ~ i u y  v Wjnzynrd, 132 AD2d 190, 522 NYS2d 51 1, Zv disnzissed 71 NY2d 994, 529 

NYS2d 277)" 

The Court finds that the "ncw facts," corisistiiig of additional documeiits obtained by 

Tnscorp during thc coiiise of discovery subsequent to the prior motion warrant the pant  of 

rencwal. However, upon furthcr review, the Court adheres to its original detcniiination. 

The US Fire Policy provides, in pertinent part, as follows: 

1. Condition B. Maiiitenance of Underlying Insurance is replaccd by thc 
fo 1 lowing : 

B. Maintenance of Underlying hisurance. It is agreed by the iiisured that the 
underlying insurance, as stated in itcin 5 of thc Declarations: 

(1) sliall rernajii in €orcc during the period of this policy; 

* * * * *  

I f  the insured does riot meet these requircmerits, this insurance shall apply as 
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if tliosc policies were available and collectible. 

2. Conditio11 1;. Bankruptcy or irisolveiicy of Underlying Insurer is addcd to 
policy. 

I,. Baiikruptcy or hisolveiicy ~ IUi~dc r Iy ing  hisurcr. If an ~indcrlyiiig 
insurance is statcd in Item 5 of the Declarations, is not collectible because 
of bankruptcy or insolvency of the insurer, this policy shall apply as if the 
uiidcrlying insurance were available and colleclible. 

Iten-1 5 of the “Dcclarations” page, entitlcd “Conti-olling IJndei-lying Insurallcc,” expressly 

refcrs “SCHEDULE A ATTACHED.” Schedule A attached tlicreto lists “Rcliance National” for 

the policy period o l  “O3/15/99 - 03/15/02” and “‘ l ra~~sco~i t inent~i~~’  for the policy period of 

“07/22/00 - 07/22/0 I .” 

It is well established that when interpreting an insurarice contract, as with any wiittcri 

coiitracl, the courl must afford the unambiguous provisions of the poljcy their plain and ordinary 

rneaiiiiig (Utiitcrl States Fid & Guar. CO. v Atlmmziata, 67 NY2d 229, 232, 501 NY.S.2d 790, 

492 N.E.2d 1206 [ 19861; Seaport Purk Concloininizim v Greater New York Milt. lizs. Co., 39 

AD3d 51, 828 NYS2d 381 [ 1st Dept 20071; Routirlahozrt Theatre Co. 17 C‘ontincrzlal Cas. Co., 

302 A.D.2d I ,  6, 751 N.Y.S.2d 4 [2002]). 

Excess or unibrella policies do not contribute to a loss until [he limits of the uiidcrlying 

priiiiary policy have been reached (Sley,.-Dainiler-Puch A.  C. v Aflstnte Inns. Co., 15 1 AD2d 942, 

543 NYS2d 538 [3d Dept 19S9] citing Stute Fmwt Fire & Cas. Co. v JdiMmro, 65 NY2d 369 

[ 19851). 

Pursuaut to Condition B of lhe US Fire Policy, BFC, the riariied iiisurcd, was obligated to 

rnaintain the ?’ranscoiitinental Policy from July 22, 2000 through July 22,2001. Tliere was 110 

obligation on behallof BFC lo maintain coverage subsequent to July 22, 2001. Since both losses 
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., . . 

in the Torres and Regolodo Actions occurred aftcr the expiratioii of such Policy, [lie 

Transconti iieiital Policy docs not apply to either underlying Actions and Condition B does not 

operate so as to require exliaustioii of the Transcontinental Policy. 

However, Condition B of the US Fire Policy required thc iiiainteiiance 01 the Reliance 

Policy f1-011~ “March 15, 1999 tllr-ough March 15, 2002” as a conditio11 precedcnt lo coverage. 

The dates o l  losses fbr the Torres and Regolodo Actions occurred prior to the expected 

expiration of the Rcliance Policy. Thus, uiililce the Traiiscontiriental Policy, since the dates o l  

loss in the Torres aiid Regolodo Actions occurred during Transcontinental Policy’s stated period, 

cxhaustion of such Policy is required i i i  order to triggcr coverage undcr the US Fire Policy. 

Inscoi-p’s c l a i m  that the Transcontinental Policy expired in 2000, was n e v u  renewed, 

and iiaiiicd “BFC Lincoln Associates c/o PWB Maiiagernent Corp.” is inconscquential. 

Coiidition B of the US Fire Policy cxpressly states that “Jf the insured docs not ineel lliesc 

requirements, h i s  insurance shall apply as if those policies were available and collectible.” 

Condition B is clear and unambiguous; the US Fire Policy is triggercd upon the exhaustion of the 

applicable underlying policies as stated in the Declaration page and Schedulcs referenced thcrein. 

Pursuant to Schedulc A, inainleiiaiice 01 the Reliance Policy through March 15, 2002 is rcquiied, 

regardless of wlicther such Policy was actually obtained or maintamcd. And, in the cvent such 

Policy was not obtaincd or maintaiiicd, the US Fire Policy trcats such Policy as a collectible 

policy, which niiist be exhausted bcfore US Fire’s iiisuraiice obligation is triggered. 

Howcver, thc fiix h-om 1JS Fire’s claim representative, Cruni 6r. Fostcr, dated November 

22, 2000, states that the US Fire Policy will be “cancelled ilReliar~cc is not rcplaced as oiie of 

the uiiderlyiiig czlrricrs.” ‘The fax also contains an indication in response, that the Reliance Policy 
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was possibly replaccd by "New Hampshire Insurance Company." l'hercfore, to thc exteiit 

J n s c q  maintains that US Fire required that BFC replace the Reliance Policy with different 

insurance carrier, and issued the Policy with such understanding, and to 11ic cxtent the fax 

indicates that Ncw Hampshire insurance Compaiiy I-eplaced the Reliance Policy, an issue of fxt  

remains as to whether all applicable underlying iiisurancc coverage has been exhausted so as to 

trigger the US Firc excess Policy. 

Conclusion 

Based on thc foregoing, it is hcreby 

ORDETIED that the motion by hscorp pursuant to CPLR 2221(c) for rcnewal, is granted, 

and lipon renewal, Inscorp's request for summary judgiicnl declaring that the obligation of 

dcfendant US Fire to provide excess coveragc to dcfendant BFC Construction was lriggered due 

to the exhaustion ofJiiscoi-p's policy with BFC, is dcnied. And it  is ii1rther 

ORDERED that 1JS Fire's rcquest for an Order of rescission of the Policy duc to RFC's 

andor BFC's agent's Jiiisrepresentations and/or fraudulent statements that the policies refen-cd 

to 011 thc Schcdule of Underlying Iiisuraiice, including tlic Reliance Policy were obtained, is 

denied. Arid it is further 

OICDEIED that J~isc0i-p servc a copy of this Ordcr and M~emorandum Decision upoii all 

partics within 20 days of entry. 

Datcd: 

TI1 is 

Junc 
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