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MEMORANDUM DECISION

o,;*

In this insurance declaratory judgment action, plaintiff, The msurance Company of N
York (“Inscorp”), moves pursuant to CPLR 2221(¢) for renewal, and upon rencwal, granting
summary judgment to Inscorp declaring that the obligation of defendant United Statcs Firc
Insurance Company (“US Fire”) to provide excess coverage to defendant BFC Construction
(“BFC”) was triggered due to the cxhaustion of Inscorp’s policy with BIC.

This action arises out of a dispute over insurance coverage concerning three personal
injury suits commenced against BFC, entitled Dagati v BFC Construction, et al. (the “Dagati
Action”), Torres v BI'C Construction, el al. (the “Torres Action”), and Regolodo v BFC
Construction, et al. (the “Regolodo Action”) (collectively, the “underlying actions™).'

Inscorp issued a Commercial General Liability policy to defendant BFC for the period of
January 1, 2001 to January 1, 2002, with coverage limits of $1,000,000 for each occurrence
subject to a $2,000,000 General Aggregate Limit (the “Inscorp Policy”). US Firc provided

cxcess liability coverage to BFC under a policy which covers the period of January 1, 2001

! The plaintiffs in the underlying actions allegedly suffered injuries at a construction site where defendant
BFC was performing work.
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through January 1, 2002 (the “US Firc Policy”). The US Fire Policy provides coverage with
limits of $5,000,000 for each occurrcnce and $5,000,000 1n the aggregate, in excess of coverage
provided by Inscorp.

Prior Motion

Inscorp moved for summary judgment declaring that (1) the coverage provided under the
Inscorp Policy had been exhausted; (2) US Fire is obligated to indemnify Inscorp for the portion
of the payment made by Inscorp toward the settlement of the Torres Action that was in excess of
the Inscorp Policy $2 million limit; (3) US Fire is obligated to reimbursc the costs incurred by
Inscorp subsequent to the exhaustion of the Inscorp Policy in defending BFC in the Regolodo
Action; and (4) US Fire is required to assume the defense of BFC in the Regolodo Action.

This Court granted, in parl, Inscorp’s motion, holding that the Inscorp Policy provides
coverage up to a $2,000,000 General Aggregate limit and the Designated Construction Project(s)

General Aggregate Limit Endorsement does not apply to Torres and Regolodo. However, the

Court declined to find that the Inscorp Policy was exhausted so as to trigger the US Fire Policy.
The Court noted that under its Policy, US Fire would
“[P]ay on behalf of the insured for that amount ol loss which exceeds the amount of loss
payable by underlying policies described in the Declarations, but the Company’s
obligation hercunder shall not exceed the limit of liability stated in Declaration 6.

The Court concluded that the record failed to establish that two underlying policies,

namely the “Transcontinental Policy” and “Rcliance Policy,” were exhausted.’

2 According to Inscorp, subsequent to the Court’s decision, il withdrew from the defense of BFC in the
Regolodo Action. US Fire then stated that it would not assume the defense of BIFC in the Regolodo Action becausc
the US Fire Policy was not triggered. BFC’s defensc counsel in the Regolodo Action recently filed an order to show
cause to be relicved as counsel, Thus, Inscorp moved hercin for rencwal in order to compel US Fire to pick up the
delense of BFC in the Regolodo Action.




Instant Motion to Renew

In support of renewal, Inscorp points out that the Transcontinental Policy expired on July
22,2001, prior to the datcs of loss for the Torres and Regolodo Actions. The date of loss in the
Torres Action was July 30, 2001 and the datc of loss for the Rcgolodo Action was July 23, 2001.

As to the Reliance Policy, a claims handler at Reliance advised Inscorp that (1) the name
of the insured was “BIFC Lincoln Associates ¢/o PWB Management Corp.” and that (2) said
Policy expired in 2000 and was not renewed. Thus, both policies do not apply to either the
Torres or Regolodo Actions. As such, US T'ire’s Policy has triggered since all applicable
underlying policies have been exhausted.

Further, US Fire failed to produce any discovery indicating that either of these
underlying policies applics so as to provide coverage o BFC. Therefore, summary judgment in
favor of Inscorp is warranted.

Opposition

In opposition, US Firc argues that 1t is conceded that the Reliance Policy was 1n effect,
but was issued to “BIFC Lincoln Associates ¢/o PWB Management Corp.” Inscorp’s position,
that the Reliance Policy expired in 2000 and was not renewed, lacks any support from Rcliance
or BFC. Moreover, the US Firc Policy has a precondition to coverage, that the underlying
insurance policics remain in [orce during the policy period. And, to the extent BFC failed to
maintain the specified underlying insurance, the US Fire Policy expressly provides that it applies
as 1[ those underlying policics were “available” and “collectible.”

Furthcrmore, the US Fire Policy provides that if any underlying policy does not pay for a
loss for reasons other than the exhaustion of insurance, then US Fire shall not pay such loss.

Finally, US Fire requests that (o the extent that it is determined that the policies referred to on the

3
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Schedule of Underlying Insurance, including the Reliance Policy, were not in effect or were not
procurcd, US Fire seeks an Order of rescisston of the Policy due to BIFC’s and/or BFC’s agent’s
misrepresentations and/or fraudulent statcments that such insurance was obtained.

Reply

Inscorp adds that the US Fire Policy shows BFC as the first of 13 listed named insurcds
and the general liability coverage purportedly issucd by Reliance and Transcontinental is stated
to apply to three other underlying named insureds: BFC Lincoln Associates LP, BFC-EH
Partners, LP and 176 Hopkinson Associates & Urban Strategies Management Corp. Inscorp also
contends that as to the Reliance Potlicy, US Fire’s underwriter advised BFC’s broker in a
November 2000 fax that the US Fire Policy would be canceled if Reliance was not replaced,
stating that it required “all underlying carriers maintain a Best Rating of A- or belter.” BFC’s
broker responded that it had obtained approval for the replacement of Reliance with New
Hampshire Insurance Company (the “New Hampshire Policy”). Thus, the US Fire Policy was
issued with the express understanding that Reliance would not be a primary liability insurer. US
Fire also confirmed, by letter dated January 2, 2001, that the US Fire Policy was issued in
conformance with the brokcr’s application. An Endorsecment to the US Fire Policy, Form
100.0.14, sets [orth the “Named Insureds” to be the same 13 Scheduled underlying insureds
attached to the broker’s November 2000 insurance application and December 2000 binder of
nsurance.

Such documents show that no other primary liability policies are applicablc to the Torres
and Regolodo Actions. Since the Inscorp Policy has been adjudged to be exhausted, the US Fire

Policy’s excess defcnse and indemnity obligations have been triggered.
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Sur-Reply by US Fire

US Fire argues that despitc Inscorp’s assertion that the Reliance Policy was not obtained,
the fact remains that it 1s listed on the Schedule of Underlying Insurance. Therefore, the US Fire
Policy is not triggered until that $1,000,000 of “coverage” is exhausted. As to the US Fire
Policy application, document showing Reliance would not be the primary insurer, and letter [rom
US Fire’s letter indicating that the Policy was 1ssued in conformance with the application, such
extrinsic documents are unnecessary to interpret the unambiguous terms of the Policy.

Additionally, once the US Fire Policy was issucd on January 2, 2001, the terms of the
binder previously dated December 22, 2001 terminated, and the Policy controls. The binder 1s
“Temporary Insurance Contract.” Moreover, the binder does not indicate that the policies listed
on the Schedule of Underlying Insurance were issued to another Named Insureds under the
Policy.

The fax that refers to the Reliance Policy being replaced by the Ncw Hampshire Policy
docs not show that the US Fire Policy was 1ssued with the understanding that Reliance would not
be a primary insurcr. In any cvent, such fax raises an issue of fact as to whether the New
Hampshire Policy was in elfect at the time of the underlying accident, and should also be
exhausted before the US Fire Policy is triggered.

Furthermore, the US Fire application is not a binder or policy, and should not be

considered. Thus, pursuant to the clear terms of the US Fire Policy, such policy is only triggered

after all undcerlying insurance is exhausted.




[* 7]

Analysis

Pursuant to CPLR 2221 a motion for leave to renew: “shall be based upon new facts not
offered on the prior motion that would change the prior determination or shall demonstrate that
there has been a change in the law that would change the prior determination”; and “shall
contain rcasonable justification for the failure to present such facts on the prior motion.” Thus,
the motion to renew, when properly made, posits newly discovered facts that were not previously
available or a sulficient explanation is made why they could not have been oflcred to the Court
originally (see discussion in Alpert v Wolf, 194 Misc 2d 126, 133, 751 NYS2d 707; D. Sicgel
New York Practice § 254 [3rd ed.1999]). A motion to renew, "is intended to draw the court's
attention to new or additional facts which, although in cxistence at the time of the original
motion, were unknown to the party seeking renewal and therefore not brought to the court's
attention" (Beiny v Wynyard, 132 AD2d 190, 522 NYS2d 511, Iv dismissed 71 NY2d 994, 529
NYS2d 277)"

The Court finds that the "new facts," consisting of additional documents obtained by
Inscorp during the course of discovery subsequent to the prior motion warrant the grant of
rencwal. However, upon further review, the Court adhercs to its original determination.

The US Firc Policy provides, in pertinent part, as follows:

1. Condition B. Maintenance of Underlying Insurance is replaccd by the
following:

B. Maintenance of Underlying Insurance. It is agreed by the insured that the
underlying insurance, as stated in 1tem 5 of the Declarations:

(1) shall remain in force during the period of this policy; . . ..
g oM ok A ok
If the insured does not meet these requircments, this insurance shall apply as

§)
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if those policies were available and collectible.

2. Condition L. Bankruptcy or insolvency of Underlying Insurer is added to
policy.
L. Bankruptcy or Insolvency of Underlying Insurer. If an underlying

msurance 1s stated in Item 5 of the Declarations, 1s not collectible because
of bankruptcy or insolvency of the insurcr, this policy shall apply as if the
undcrlying insurance were available and collectible.

Item 5 of the “Declarations™ page, entitled “Controlling Underlying Insurance,” expressly
relers “SCHEDULE A ATTACHED.” Schedule A attached thereto lists “Reliance National” for
the policy period of “03/15/99 - 03/15/02” and “I'ranscontinental” [or the policy period of
“07/22/00 - 07/22/01.”

It is well established that when interpreting an insurance contracl, as with any writtcn
contract, the court must afford the unambiguous provisions of the policy their plain and ordinary
meaning (United States Fid. & Guar. Co. v Annunziata, 67 NY2d 229, 232, 501 NY.S.2d 790,
492 N.E.2d 1206 [1986]; Seaport Park Condominium v Greater New York Mut. Ins. Co., 39
AD3d 51, 828 NYS2d 381 [1st Dept 2007]; Roundabout Theatre Co. v Continental Cas. Co.,
302 A.D.2d 1,6, 751 N.Y.S.2d 4 [2002]).

Exccess or umbrella policies do not contribute to a loss until the limits of the underlying
primary policy have been rcached (Steyr-Daimler-Puch A.G. v Allstate Ins. Co., 151 AD2d 942,
543 NYS2d 538 [3d Dept 1989] citing State Farm Fire & Cas. Co. v LiMauro, 65 NY2d 369
[1985]).

Pursuant to Condition B of the US Fire Policy, BFC, the named insurcd, was obligated to

maintain the Transcontinental Policy from July 22, 2000 through July 22, 2001. There was no

obligation on behal[ of BFC 1o maintain coverage subsequent to July 22, 2001. Since both losses




in the Torres and Regolodo Actions occurred after the expiration of such Policy, the
Transcontinental Policy docs not apply (o either underlying Actions and Condition B does not
operate so as to require exhaustion of the Transcontinental Policy.

However, Condition B of the US Fire Policy required the maintenance ol the Reliance
Policy from “March 15, 1999 through March 15, 2002” as a condition precedent to coverage.
The dates of losses for the Torres and Regolodo Actions occurred prior to the cxpected
expiration of the Reliance Policy. Thus, unlike the Transcontinental Policy, since the dates of
loss in the Torres and Regolodo Actions occurred during Transcontinental Policy’s stated period,
cxhaustion of such Policy is required in order to trigger coverage under the US Fire Policy.

Inscorp’s claims that the Transcontinental Policy expired in 2000, was never renewed,
and named “BFC Lincoln Associates ¢/o PWB Management Corp.” is inconscquential.
Condition B of the US Fire Policy cxpressly states that “If the insured docs not meet thesc
requirements, this insurance shall apply as if those policies were available and collectible.”
Condition B is clear and unambiguous; the US Fire Policy is triggered upon the exhaustion of the
applicable underlying policies as stated in the Declaration page and Schedules refercnced therein.
Pursuant to Schedulc A, maintenance ol the Reliance Policy through March 15, 2002 is required,
regardless of whether such Policy was actually obtained or maintained. And, in the cvent such
Policy was not obtained or maintained, the US Fire Policy trcats such Policy as a collectible
policy, which must be exhausted before US Fire’s insurance obligation is triggercd.

Howecver, the fax from US Fire’s claim representative, Crum & Foster, dated November
22, 2000, states that the US Fire Policy will be “cancelled if Reliance is not replaced as one of

the underlying carricrs.” The fax also contains an indication in response, that the Reliance Policy
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was possibly replaced by “New Hampshire Insurance Company.” Thercfore, to the extent
Inscorp maintains that US Fire required that BFC replace the Reliance Policy with different
insurance carrier, and issued the Policy with such understanding, and to the extent the fax
indicates that New Hampshire [nsurance Company replaced the Reliance Policy, an 1ssue of fact

remains as to whether all applicable underlying insurance coverage has been exhausted so as to

trigger the US Firc excess Policy.

Conclusion

Based on the foregoing, it is hereby

ORDERED that the motion by Inscorp pursuant to CPLR 2221(c) for rcnewal, 1s granted,
and upon renewal, Inscorp’s request for summary judgment declaring that the obligation of
decfendant US Fire to provide excess coverage to defendant BFC Construction was (riggered due
to the exhaustion of Inscorp’s policy with BFC, is denied. And it is further

ORDERED that US Fire’s rcquest for an Order of rescission of the Policy duc to BFC’s
and/or BEC’s agent’s misrepresentations and/or fraudulent statements that the policies referrcd
to on the Schedule of Underlying Insurance, including the Reliance Policy were obtained, is
denied. And it 1s further

ORDERED that Inscorp serve a copy of this Order and Memorandum Decision upon all
partics within 20 days of entry.

This constitutcs the dectsion and order of the Court.

Dated: June 23, 2008

obinsoh Edmead, J.5.C.



