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SUPREME COURT OF THE STATE OF NEW YORK 
COIJNN7'Y OF NEW YORK: COMMERCIAL DIVISION 

TEKWIN ADVLSORS LLU, 
-X - - - - - - - , .. - - - - - - - - - - - - - - - - - - - - - - - .- ., - - - 

Plaintiff, Index No. 602768/07 
against. - 

KAY-CO INVESTMENTS, INL'., d/b/a PACIFIC 
CAPI'TAL MORTGAGE arid PRO 30 FUNDING, 
KAY C.'OLEMAN arid WILLIAM COLEMAN, 

! , i t  I Charles Edward Ramos, J.S.C.: 

Defendants Will iam Coleman and Kay Colemaii 

Colemans) move to dismiss  the  three causes of action asserted 

against t - h c m  individually [CPLR § §  3211(a) (7) , ( 8 )  ; CPLR § 

3016 (b) ] . 

Terwin cross-moves for leave to file an amended complaint to 

assert additional causes of action against the Colernans [CPLR 

3 0 2 5  (b) ] . 

On January 27, 2005 , 

InvcstIiient.s, Inc. (Kay-Co 

(Purc!ha.:;e Aqreernerit.) , f o r  

Background 

Terwin and defendant. Kay-Co 

, entered into a purchase agreement 

the  sale of certain mortgage lodns to 

Terwin. William Coleman signed the Agreement as the Chief 

Executive Officer ori  behalf of Kay-Co. The Purchasp Agreement 

obligated Kay Co to repurchase mortgaqes that went into early 

default. Pursuant to the Purchase Agreement , Terwin purchased 

mortgages from Kay-Co in the amourit of approximately $17 million 

01-1 May 24, 2007. Terwin alleges that the very next day, it 

learned t-l-iat. Kay-Co had gone out of business. 

There aft e r , Te rw in ins t i t u  t ed t hi EI a? t 1 on , a 1 I eying that 
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Kay-Co, by it-s p r i n c i p a l s ,  t h e  Colemans, misrepresent-ed i t s  

f i n a n c i a l  condi t ior i  11-1 order- t o  induce t h e  s a l e  of mortgages t o  

Terwin. I t  a s s e r t e d  a cause of a c t i o n  f o r  breach of c o n t r a c t  

aga ins t  Kay-Co, and seeks legal. fees. Terwiri a s s e r t e d  t h r e e  

causes of acLion against .  t h e  Colemaris i n d i v i d u a l l y ,  f o r  breach of 

f i d u c i a r y  du ty  and f r a u d ,  and seeks  t-o p i e r c e  the c o r p o r a t e  v e i l  

i n  order t.o f i n d  t h e  Colemaris p e r s o n a l l y  l i a b l e  

Discussion 

T h e  Colemans move t o  d ismiss  the causes  of a c t i o n  a s s e r t e d  

aga ins t  them for l a c k  of personal  j u r i s d i c t - i o n .  A d d i t i o n a l l y ,  

they ronLer-lcl that .  t h e  complaint f a i l s  t o  state a cause of a c t i o n ,  

under- e i t h e r  C a l i f o r n i a  o r  N e w  York law, and l a c k s  t h e  r e q u i s i t e  

s p e c i - f i c i t y  under CPLR 3 0 1 6  (b) . 

‘ I l e r w i n  p r e d i c a t e s  j u r i s d i c t i o n  over  t h e  non-domic i l ia ry  

Colemans o r i  N e w  York’s long-arm s t a t u t e ,  CPLR § 3 0 2  (a) (1) , and 

( 3 )  , on the ground t h a t  they are  t h e  d i r e c t o r s ,  o f f i c e r s  and the  

cor i t ro l l iny  sha reho lde r s  of Kay-Co t h a t  t r a n s a c t e d  business 

wi th in  t h i s  s t a t e ,  and t h a t  Kay-Co a c t e d  as t h e  Colemans’ agen t .  

Add i t iona l ly ,  Terwin contends rhat t h e  Colemans’ t o r t i o u s  conduct 

d i r e c t l y  and f o r e s e e a b l y  caused i t  damage wi th in  t h i s  s t a t e .  

CPLR § 302(a) (1) 

To determine whether riori-dorniciliariiF:9 a r e  subject t o  

personal  j u r - i s d i c t i o n  i n  t h i s  s t a t e ,  a two-par t  a n a l y s i s  has been 

devel-oped i n  which the court: determines whet-her- I l k  requirements  

of N e w  Y o r k ’ s  long-arm s t a t u t e  a r e  s a t i s f i e d ,  and i f  s o ,  whether 

t h e  cxer-c:ise of j u r i s d i c t i o n  would comport wi th  p r i n c i p l e s  of 
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constitutional due process (LaMarca v Pak-Mor M f q .  Co., 95 N Y 2 d  

210, 214 [1.9901). 

CPLH 5 302 (a) (1.) permits a court to exercise personal 

j u r i s d i. c: t. i o 11 ove r a no ri - domi c i 1 i a ry ri. f t he nor1 - domi c i 1 i a r y 

c:onducts “purposeful activities” within the state and t-lie claim 

against the non-domiciliary involves a transaction bearing a 

“substantial relationship” to those activities (Ueutsche Bank  

Sec. Inc:. v Moritaiia Bd. of I n v . ,  21 AD3d 90, 93 11’‘ Dept Z O O S ]  , 

7 NY3d 6.5, Ccrt d e n i e d  1.27 US 832 [2006]), Thus, the thr-eshold 

ir-iquiry is whether there was a “transaction of business” within 

t1ii.a state (Opticare Acqu i s i t i on  Corp. v C a s t i l l o ,  2 5  AD3d 2 3 8 ,  

243 [:!‘Ic’ D e p t  20051) . 

A transaction of business for the purposes of this s t . a t u t e  

covers a wide range of activities and may be predicated upon 

proof of a sing1.e act alone, so long as the defendant’s 

activities were purposeful I arid the requisite nexus between the 

business t.ransactcd and the  cause of action sued upon is 

demonstrat-ed, even if the defendant has never actually entered 

the state (Kreutter v McFaddcn O i l  C o r p . ,  71 NY2d 460, 467 

119881). The mcre solicitation of business. in New Yor-k, without 

mor-e, does riot establish the requisite contacts between the state 

and the non-domiciliary (I9olnes.s v M a r i t i m e  Overscas Poi-p., 2.51 

AD2d 220, 222 [lSL- Dept 19381). 

’The Colemaris are non-domiciliaries and are residents of 

C:aliforr-iia. 

they executed the Purchase Agreement 1.n their capacity as 

According to Wil.liam and Kay Coleman’s affidavits, 
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o f f i c c r s  of Kay-Co. Otherwise,  t hey  s t a t e  t h a t  t.hey do not 

i n a i n t a i n  bank accounts i n  N e w  York, d i d  not a t t e n d  meetings in 

New Yor-k on behal f  of Kay-Co, d i d  riot c o n t r a c t  f o r  t h e  supply of 

goods or’ sex-viccs i.n N e w  York, and d i d  not  s o l i c i t  busi.ness 

p e r s o n a l l y  or on behalf  of Kay-Co w h i l e  p r e s e n t  i n  New York 

(Rf€i .davi t  of Colemans, 111 4 - 1 3 ) .  

Kay-Co consent-ed t o  j u r i s d i c t i o n  i n  New York, based upon a 

N e w  Yor-k a choice-of  -forurn c l a u s e ,  conta ined  i n  the Purchase 

Agreement (Purchase  Agreement, § §  12.04, 1 2 . 1 8 )  . However, t h e  

fact. khat t h e  Purchase Agreement c o n t a i n s  a N e w  York forum 

selecLion c l a u s e  does not  n e c e s s a r i l y  s u b j e c t  i t s  o f f i c e r s  and 

d i rec t .o rs ,  thc Colemans, t o  t h e  j u r i s d i c t i o n  of t h i s  court. (SNS 

B a n k ,  N. V. v C i t i b n n k ,  N . A .  , 7 AD3d 3 5 2 ,  354  [I.’‘ Dept 2 0 0 1 1  ) . 
A corpora t - ion ’ s  submission t o  j u r i s d i c t i o n  wi th in  t h i s  s t a t e  

by the  inaer - t ion  of a forum s e l e c t i o n  c l a u s e  l o c a t e d  i n  an 

agreement does not  r ende r  its non-domic i l ia ry  agents personally 

s u b j e c t  t o  j u r i s d i c t , i o n  (id. ; Kinetic . I n s t r u m e n t s ,  Inc. v. L a r e s ,  

802 F Supp 976 [SD NY 19921). Rather ,  a co rpora t e  employee may 

only  be s u b j e c t  t o  pe r sona l  j u r i s d i c t i o n  i f  t he  co rpora t ion  

engage:; in purpose fu l  a c t i v i t i e s  i n  N e w  York in relati .ori  t o  t h e  

t - r ansac t ion  a t  i s s u e  f o r  t h e  b e n e f i t  o f ,  arid w i t h  t h e  knowledge 

arid consent o f  t h e  i n d i v i d u a l  defendant-corp0rat .e  employee, arid 

if t h e  employee e x e r c i s e d  c o n t r o l  over  the t r ansac t . i on  (Kreutter 

v McFadden O i l  C o r p . ,  71 N Y 2 d  4 6 0 ,  4 6 7  [19881). F u r t h e r ,  a 

c o r p o r a t i o n  can act as an agent f o r  an i n d i v i d u a l ,  i n  the same 

v e i n  a s  an i n d i v i d u a l  can a c t  a s  an agent f o r  a corporat- ion,  f o r  
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t h e  purposes of N e w  York’s l a w - - a r m  s t a t u t e  ( i d .  ) 

T h e  complaint does riot aileye s u f f i c i e n t  f a c t s  from which i t  

car1 he  i n f e r r e d  t h a t  t h e  C‘olemans c o n t r o l l e d  t h e  t r a n s a c t i o n  a t  

issue, o r  ot l ierwise,  t-hat Kay-Co acted as  t h e  Colernana’ agent 

( K r - e u t t e r ,  7 1  NY2d a t  4 6 7 ) .  The mere fact .  of t h e  Colemans’ 

posi t i .ons  as o f f  i c e r s ,  d i r e c t o r s ,  and c o n t r o l l i n g  sha reho lde r s  of 

Kay-Co, with o u t  more, i s  not  enough t o  e s t a b l i s h  t h e i r  c o n t r o l  

over Kay. Co and t h e  t r a n s a c t i o n  a t  i s s u e  f o r  j u r i s d i c t i o n a l  

pur-poses, 

Fur the r ,  while  t h e  complaint does a l l e g e  t h a t  t h e  C o l e r n a n s  

were t h e  primary a c t o r s  i n  the a l l e g a t i o n s  t h a t  gave r i s e  t o  this 

act.iori, it. does so on information and bel.ief arid i n  conclusory 

f a s h i o n .  The re fo re ,  because t h e  complaint does not s u f f i c i e n t l y  

plead t-hat. k h e  Colcmans exe rc i sed  c o n t r o l  over t h e  t r a n s a c t i o n ,  

o r  that. t-hc corpora t - ion ,  Kay-Co, w a s  r e a l l y  a c t i n g  a s  t h e  

Colcmans’ agent, or  o the rwise ,  t h a t  t h e  C o l e m a i i s  t r a n s a c t e d  

bus iness  i n  New Y o r k ,  Terwin has not e s t a b l i s h e d  t h a t  t h i s  cour t  

has  personal  j u r i s d i c t i o n  over t h e  Colernana under CPLR 5 3 0 1  (a) 

(1). 

CPLR § 3 0 2 ( a )  ( 3 )  

T e r w i n  a d d i t i , o n a l l y  seeks t.o p r e d i c a t e  pe r sona l  j u r i s d i c t . i o n  

over the Coleman:; under CPLR § 3 0 2  (a) ( 3 ) ,  t h a t  r e q u i r e s  t h e  

coinmission of a t .o r t  without t h e  s t a t e  caus ing  i n j u r y  wi th in  the  

state, i f  tliose defendants  expected t h e i r  a c t i o n s  t o  h v e  

eonsequcnce:; 1-11 the s t a t e .  

I n  determining whether t h e r e  is  i n j u r y  w i t h i n  t h i s  state 
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s u f f i c i e n t  t o  p r e d i c a t e  j u r i s d i c t i . o n  under CPLR 5 

cour - t s  conduct a “ s i t u s  of t he  i n j u r y ”  t e s t  t o  l o c a t e  t h e  

o r i g i n a l  event. which caused t h e  i n j u r y  (Uaan v Telsirn Mobile 

Telekomunikasyon Hizmetleri  A . S . ,  A n 3 d  , 2 0 0 8  N Y  S l i p  O p .  

0 4 2 7 6  [l“’ nept 20081) . Thus, t he  r c l e v a n t  i n q u i r y  is where t h e  

o r i g i n a l  event: that .  caused t h e  i n j u r y  occurred ,  and not  where t-he 

x-esultarlt damages took p l ace  ( i d . )  . 

3 0 2  ( a )  ( 3 )  ( i ) ,  

- - 

Terwiri argues t h a t  N e w  York i s  the s i t u s  of t h e  i n j u r y  

because Terwil-1 i s  a New York p l a i n t i f f ,  

l o s s  i n  New York. 

‘ T c r - w i n  i s  t h e  f i n a n c i a l  l o s s  i t  s u f f e r e d  i n  New York, such 

consequcnt economic inj wry i s  insu f f  i c i e r i t  t.o r ende r  N e w  York t h e  

situs of t h e  i n j u r y  w i t h i n  t h e  meaning of CPLR § 3 0 2 ( a )  ( 3 ) .  

and s u f f e r e d  t.he a l l e g e d  

However, while t h e  r e s u l t a n t  loss claimed by 

“The occurrence  of f i n a n c i a l  consequences i n  New York due t o  

t h e  f o r t u i t o u s  l o c a t i o n  of p l a i n t i f f s  i n  N e w  York is not a 

s u f f i c i c m t  b a s i s  f o r  j u r i s d i c t i o n  under CPLH § 3 0 2  ( a )  ( 3 ) ,  where 

the underlying e v e n t s  took p lace  o u t s i d e  of N e w  York” 

A m e r i c a n  T e l e c a s t i n g ,  Inc .  , 261 F3d 1 9 6 ,  2 0 9  [2d Cir 20011 ; 

Cooperstelin v Pan-Oceanic M a r . ,  Inc., 1 2 4  AD2d 632, 633 [2d Dept 

1 9 8 6 1 ,  appeal  denied 6 9  NY2d 611 [ 1 9 8 7 ]  [ t o  s a t i . s f y  t h e  f i r s t  

p a r t  of CPLH § 30222) ( 3 ) ,  t h e r e  must be “a more d i r e c t  i n j u r y  

wit.hin t.he S t -a te  t han  the  i n d i r e c t  f i n a n c i a l  loss r e s u l t i n g  from 

t h e  fact .  that .  t he  i n j u r e d  person r e s i d e s  or i s  domicil.ed h e r e ” ]  ) . 

( W h i  t a k e r  v 

The o r i g i n a l  event  t h a t  u l t i m a t e l y  r e s u l t e d  i n  t h e  l o s s  t o  

T e r w i n  was t he  Tolemans’ alleged f r audu len t  concealment t o  Terwiri 

t h a t  Kay-Co was in:;olvent a t  the time t h a t  t h e  Purchase Agreement 
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was executed,  t .hat  occurred in C a l i f o r n i a ,  where the Colernans 

were located w h e n  t hey  a l l e g e d l y  induced 'i'crwin ( a c c o r d  M a r j  e v 

A l t s l i u l e r ,  30 AD3d 271, 272-73 [1"'- Dept 2006l). 

Furthermore,  t h e  cour t  i s  not. persuaded thal; af fo rd ing  

T e r w i r i  t h e  r iy l i t  t o  conduct j u r i s d i c t i o n a l  d i s c l o s u r e  pursuant  t o  

CPJJR 3211 (d) would be j u s t i f i e d .  Terwln has f a i 7 e d  t o  

demonstrate a " s t a r L i n q  po in t "  t o  show t h a t  j u r i s d i c t i o n  over the 

Colernans could e x i s t  , thereby  j u s t i f y i n g  s u c h  d i s c l o s u r e  (see 

Insurance Co. of- N. Am. v EMCOR Group, 9 A D 3 d  3 1 9 ,  3 2 0  [l"'. Dept 

2 0 0 4 1 ) .  

Therefore ,  i n  the absence of a New York s i t u s  of i n j u r y ,  

t h i s  cour t  does not  have personal  j u r i s d i c t i o n  over  the Colemans 

under CPLK § 302(a) ( 3 ) .  Having determined that t h e  Colernans a r e  

not  s u b j e c t  t o  t h i s  Court's j u r i s d i c t i o n ,  the cross-motion t o  

amend t.he complaint t o  add addi t - iona l  c la ims  against t h e  Col.emans 

i.s denied. 

Accardingly,  i t  i s  

ORDERED that t h e  motion t o  dizrniss is g r a n t e d  and the t h i r d ,  

f o u r t h ,  arid f i f t h  causes of a c t i o n  are dismissed ,  a s  against Kay 

Coleman and Williams Coleman; and it  i s  f u r t h e r  

ORDERKD t h a t  the cross-motion t o  amend t h e  complaint i s  

denied ;  and i t  i.s f u r t h e r  

ORDEKED t h a t  defendants  Kay-Co Investments ,  I n c .  , d/b /a  

Pacific: (lapital. Mortgage and PRO 3 0  Funding a r e  d i rec tc?d  t o  serve  

an answer t o  t.he complaint w i th in  10 days a f t e r  s e r v i c e  of a copy 

of t k 1 i . s  or-der w i t h  n o t i c e  of e n t r y ,  and to c o n t a c t  t.he Pa r t  53 
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C l e r - k  for t h e  purposes  of 

Dated: J u n e  19, 2008 

schedul ing  a 

/ J.S.C. 
HON. CHARLES E. 
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