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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Answering Affidavits - Exhibits 

Replying Affidavits 
.. 

Cross-Motion: U 

Upon t h e  foregoing papers, it 

PART 2 PRESENT: amos 
Index Number: 603739/2007 

STOREBOARD MEDAI LLC INDEX NO. 
vs 

MOTION DATE THE TORI GORUP INC. 
Sequence Number : 003 

SUMMARY JUDGMENT 

MOTION SEQ. NO. 

MOTION CAL. NO. CLP 
his motion to/for Y .  . . .. 

Notice of Motion/ Order to S h o w  Cause - Affidavits - Exhibits ... 

Y e s  17 No 

is ordered that this 

Is declded In accortfimce witfi 
7' 

dccampmylng memorandum decision and ordar, 

Dated: L1 4: 

Check one: h FINAL DISPOSITION fl NON-FINAL DISPOSITION 

Check if  appropriate: u DO NOT PO6T i7 REFERENCE 
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SUPREME COURT O F  THE STATE OF NEW YORK 
ClOUNTY OF NEW YORK: COMMERC1:AL DIVISION 

STOREBOARD MEDIA, LLC and BROCK CAF’ITAL 
GROUP , LLC , 

-X - - -  - - - - - - - - - - _ - - - - _ - - - - - - - - - -  

Index No, 6 0 3 ’ 1 3 9 / 0 7  
P l a i n t i f f s  and 
Counterclaim Dcf endant ,  

- a g a i n s t -  

THE T O R I  GROUP INC. and DOUGLAS B .  LEEDS, 

Defendants and 
Counterclaim P l a i n t i f f s .  

THE TORI GKOUP lNC., DOUGLAS B .  LEEDS and 
STOREHOAKD MEDIA, L L C  

Third Pa r ty  P l a i n t i f f s ,  

CHARLES 1,. BROCK 

Third Pa r ty  Defendant.  

-X - .  - - - -  .. - - - - - - - - - - - - _ - - - _ - - - _ _ - - -  

Charles E d w a r d  Ramos, J . S . C . :  

Defendants,  The ‘Tori Group Iric . ( “Tori” ) and Douglas I3 . 

Lceda [riovc pursuant  t o  CPLR 3 2 1 2  for summary judgment di.smissing 

t h e  F i r s t  Amended V e r - i f  icd Complaint. 

B a c Icy round 

Storeboc~rd  Media, LLC ( “Storeboard”)  i s  a D e l - a w a r e  1i.mited 

l i a b i l i t y  company t h a t  s e l l s ,  i n s t a l l s ,  arid main ta ins  a d v e r t i s i n g  

i n  r e t a i l  s t o r e s .  

c:orporati.on Tl’ori , t o g e t h e r  w i t h  o t h e r  .i.nve,st.ors, acqui red  

Storeboard frotn j t.s founders and has since c o n t r o l l e d  i t s  day- to-  

day ope ra t - ions .  

111 2 0 0 6 ,  Leeds, through h i s  p r i v a t e  

Subseyuent.ly 11-1 2 0 0 6 ,  Storeboard sought 
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invest .ors  t o  expand t h e  company’s b u s i n e s s .  T o  t h i s  end, 

Storeboard came i n  con tac t  with t h i r d - p a r t y  defendant  Charles 1,. 

Brock, Chairi-nan of p l a i n t i f f  and counterclai tn  defendant ,  Brock 

Capitial Group, LLC (“Brock CapiLal”)  . 

In February 2 0 0 7 ,  t h e  p a r t i e s  e n t e r e d  i n t o  the Amended LLC 

Agreenient ( t -he “Agrcement: ” ) whereby Brock Cap i t a l  arid two other 

investors recruited by E r o c k  C a p i t a l ,  A la in  LeBec and Burt 

Manning, were t o  i n v e s t  $ 6 5 0 ,  0 0 0  “ i n  aggregate, ” in exchange f o r  

membcr-ship i n t e r e s t - s  i n  Storeboard.  Sec t ion  3 - 2  of t h e  Agreement 

provided t h a t  t:he c o n t r i b u t i o n  of funds shall be made “ t o  t h e  

Company [Storeboard] , ” [ c ]  ontemporaneoualy w i t h  t h e  execut ion  of 

t .h i s  Agreement. ” Although Brock C a p i t a l  made i t s  c o n t r i b u t i o n  of 

$ 1 0 0 , 0 0 0  dir-ect1.y t o  Storeboard p r i o r  t o  t h e  execut-ion of t h e  

Agreernent. , Manning and Lebec t imely  t r a n s f e r r e d  their 

cont i - ibut ion i n t o  a “Specia l  Accoun t ,  ” that Storeboard  w a s  not 

per-mi t.t.ed ac:ccss to. Rather-,  Brock C a p i t a l  d i sbu r sed  funds 

piecemeal to Storeboard  over a t e n  month p e r i o d .  While Leeds 

e s a e n t i a . I l y  becjged for funds  t o  keep t h e  bus iness  a f l o a t ,  Brock 

Capi t a l  claimed Storeboard was being mismanaged. This  a c t i o n  

f o 1 1 ow(? d . 

P1.air i t i f fs  have f i l e d  a complaint a l l e g i n g  f i v e  causes of 

act.ior1; dcc l a ra t . o ry  judyrnent., seeking a dcc la ra t - ion  a s  t o  t h e  

v a l i d i t y  of the  Agreement; breach of l o y a l t y  and f i d u c i a r y  dut-y 

by Leeds for r e f u s i n g  t o  acknowledge t h e  Execut ive Board, sclf- 

deal . ing,  and f o r  f a i l . i n g  to d i s c l o s e  c e r t a i n  informat ion  t o  

p l a i n t i f f s ;  kireach of t.he Agreement; and f o r  an irijunctj.on 
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perrrianently r e s t r a i n i n g  Leeds from self  -dea l ing  and acting 

without  per-mission from t h e  Executive Board. 

Choice of Law 

St.oreboard i s  a Delaware l i m i t e d  l i a b i l i t y  company, and t h e  

Agreernent p rov ides  t h a t  i t  s h a l l  be governed by, cons t rued  arid 

enforced  i n  accordance wi th  the  int .erna1 laws of t-lie State of 

Del.awar-e. Therefore  , this Court s h a l l  apply D c l a w a r e  law. 

Summary Judqment 

P u T ~ L ~ x ~ L  t o  CPLR 3 2 1 2  ( b )  , a c!ourt w i l l  grant. a motion for 

summary judgment upon a de te rmina t ion  t h a t  t h e  movant's papers  

j u s t i f - y  ho ld ing ,  3s a mat te r  of law, "that t h e r e  i s  no defense t o  

t h e  cause of a c t i o n  o r  t h a t  t h e  cause of act . ion or- defense has  no 

merit . .  I' F u r t h e r ,  a l l  of t h e  evidence m u s t  be viewed i n  t h e  l i g h t  

most f avorab le  t o  t h e  opponent of t h e  motion (Mar . inc  M i d l a n d  Hank 

v U . i n o  & A r t i u ' s  A u t o m a t i c  T r a n s m i s s i o n  C o n ,  168 AD2d 610 

[1990]) . 

The proponent of a motion f o r  summary judgment must make a 

prima f a c i e  showing of en t i t l emen t  t o  judgment as a ma t t e r  of l a w  

by t ende r ing  s u f  f i c i c n t .  evidence to e l i m i n a t e  any m a t e r i a l  i s s u e s  

of fact as t o  t b c  c l a im o r  c la ims a t  i s s u e  

Hosp., 6 8  NY2d 3 2 0 ,  324 [1986]; Zuckerman v C j t y  of N e w  Y o r k ,  49 

NY2d 557, 562 [19801 ; Sillman v Twentieth C e n t u r y - F o x  Film Co.7:~. , 

3 NY2d 3 9 5 ,  4 0 4  L19.571). F a i l u r e  t o  make such a showing r e q u i r e s  

d e n i a l  of t-lie rriotion, r e g a r d l e s s  of the s u f f i c i e n c y  of rhe 

opposir-ig papers  ( M f i t t e r  of R e d e m p t i o n  Church of C h r i s t :  of 

Apostn7 . ic  F a i t h  v W i l . l i a n i s ,  8 4  AD2d 6 4 8 ,  649 [19811; G r e e n b c r y  v 

( A l v a r e z  v Prospect 
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Manlon  R e a l t y ,  4 3  AD2d 968, 969 [ 1 9 7 1 1 ;  W i n e g r a d  v N e w  York U n i v .  

Mcd. C t r . ,  64 NY2d 8 5 1 ,  8 5 3  [19851). 

Once t h e  prima f a c i e  showing has been made, t he  par-ty 

opposing a mot-ion f o r  summary judgment bea r s  t h e  burden of 

“prnduc: [ i ngl e v i d e n t i a r y  proof i n  admiss ib le  for-m s u f f i c i e n t  t o  

requi1-e  a trial. of m a t e r i a l  quest-ions of fact:” ( Z u c k e r m a n ,  4 9  

NY2d at. 562; s e e  a l s o  Romano v St. Vincent‘s Med. C t r .  of 

R i c h m o n d ,  1 7 8  AD2d 467, 4 7 0  [19911 ; T e s s i e r  v New Yoi-k C i t y  

Health & Hosps.  C o r - p . ,  1 7 7  AD2d 626 [1991]). ‘The s u b s t a n t i v e  law 

governing a case d i c t a t e s  what f a c t s  a re  m a t e r i a l ,  arid [olri ly 

disput .es  over facts t.1-iat miyht a f f e c t  t h e  outcorrie of t-he s u i . t  

under t h e  go-verniny l a w  w i l l  p rope r ly  p rec lude  t h e  e n t r y  of 

summary judgment. I ’  (Anderson v L iber ty  Lobby, Inc .  , 4 7 7  US 2 4 2 ,  

2 4 8  [13861). 

Discussion 

Ilcferidants move for summary judgement: d i smis s ing  t h e  F i r s t  

Amended Complaint a s  a r e s u l t  of p l a i n t - i f f ’  s non-,compliance w i t h  

the tei-iiis of t h e  Acjreement, Defendants argue t h a t  t h e  cond i t ion  

precedent  t o  e n t e r i n g  i n t o  a v a l i d  c o n t r a c t  w a s  not  m e t ,  

p l a i n t i f f s  did riot t e n d e r  t h e  agreed upon sum of money a t  t h e  

execut ion  of t h e  Agreement. A s  a mat ter  of l a w ,  i t  i s  c l e a r  t o  

t -h i s  C o u r t  t -hat  Manning and Lebec’ B c a p i t a l  c o n t r i b u t i o n  t o  t h e  

“Spec:i.al Arcount ” w a s  not. in f a c t  made “ t o  t.he Company 

[Storeboard l  I’ a s  r e q u i r e d  by the Agreement. Sec t ion  3 . 2 ,  

t h a t  i s ,  

Agrcernent . Accordingly,  t-lie transfer t o  t h e  “Speci,al AccounL” 

d i d  not s a t i s f y  the Agreement’s terrns t h a t  r e q u i r e d  funds t o  be 
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cant-ributed “ i n  aggrega te”  a t  the execut ion  of t h e  Agreement. 

Rec i t a l .  3 ,  Page 1, Agreement. Furthermore, i t  i s  c l e a r  from t h e  

evidence submi t ted ,  t h a t  Br-ock Capi ta l  , by r e s t r i c t i n g  the 

d j . s t r ibu t . i on  of t h e  i n v e s t o r  f u n d s ,  e f f e c t i v e l y  put  a s t r a n g l e  

hold on Storeboard ,  an a l r eady  f i n a n c i a l l y  st-rapped company. The 

Court f i  rids t hese  s e l f  - se rv ing  t a c t . i c s  w e r e  d e s t r u c t i v e  and 

11nc t h i  c a 1. . 

Nevert-heless , t h e  Agreement d i d  not r e q u i r e  Manning and 

Lebecl t o  provide  furids immediately. When t h e  c o n t r a c t  f a i l s  t o  

con ta in  a t i m e  of t.lic essence c l ause ,  t i m e  of t h e  essence  will. be 

iniplied only  i f  the circumstances surrounding t h e  c o n t r a c t  o r  t h e  

p a r t i . e s ‘  course  of deal.ing c l e a r l y  j-ridicate t h a t  s t r i c t  

compliance w i t h  a spec i f i . ed  time-frame w a s  i n t ended .  H i f n ,  Inc. 

v Intel C o r p . ,  2007 Del. Ch. LEXIS 58. Otherwise,  a court. will 

imply a reasonable  t imc f o r  performance. Martin v S t a r  P u b l i  shring 

Co., 50 Del. 181 (Del. 1 9 S t s )  . Here, t h e  l a s t  of t h e  incremerital 

p3yment.s was made i n  December 2 0 0 7 ,  t h a t  i s ,  t e n  months a f t e r  t-he 

Agreement, w a s  executed .  

Whether a p a r t y  t o  a con t r ac t  performed wi th in  a reasonable  

t ime i s  o r - d i n a r i l y  a ques t ion  of f a c t  and t h u s ,  o f t e n  

i n a p p r o p r i a t e  € o r  r e s o l u t i o n  a t  the summary judgment s t a g e .  E.g. 

13cchant: v Williams, 1930 WL 11.04786, a t  2 (Del. Ch. 1 9 9 0 ) .  

Noncthelcss ,  a p a r t y  t o  a con t r ac t  w i l l  not  always su rv ive  

summary judgment rnerely by parr-oting t h e  gene ra l  r .ule t h a t  

reasonableness  i s  a quest-ion of f ac t . .  I l i l f  at. 3 8 .  Rather ,  

Delaware Courts  have loricj recognized that, a reasonableness  
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i n q u i r y ,  such a s  t h e  one presented  h e r e ,  can be decided on 

surnrnar-y j udyment i n  a p p r o p r i a t e  c a s e s .  See e .  q. Belai iyer  v Fab 

Indus., Inc., 2 0 0 5  Del. C h .  LEXIS 5 8 ,  a t  2 (Del. Ch. 2 0 0 5 )  

( h o l d i n g  that.  a p a r t y ’ s  de lay  in f i l i n g  a c e r t i f i c a t e  of 

d i s s o l u t . i o n  was reasonable  a s  a mat-t-er of law) ; A r c h i t e c t u r a l  

S i g n a g e  C o . ,  Inc .  v Minker C o n s t . ,  I n c . ,  1996 Del.  Super.  LEXIS 

240, at: 3 (Del.  Super .  1 9 9 6 )  ( r e j e c t i n g  p l a i n t i f f ’ s  argumcnt t h a t  

reasonableness  i s  a f a c t u a l  quest  ion arid holdi-rig t h a t ,  based on 

the uriciisputcd f a c t s ,  defendants  r e j e c t e d  goods wi-thin a 

reasonable  t i m e  a s  a matter of l a w ) .  T h u s ,  a p i v o t a l  i s s u e  i s  

whether p l a i n t i f f s  s a t i s f i e d  i t s  burden of p re sen t ing  evidence 

from which a 1-atiorial t r i e r  of f a c t  could conclude that i t  

performed i t.s c o n t r a c t u a l  o b l i g a t i o n s  w i t h i n  a reasonable  t ime.  

See e . 3 .  ‘l’mzer v I n t e r n a t i o n a l  General I n d u s t r i e s ,  Inc.  , 4 0 2  A2d 

3A2 ( D e l .  Ch. 1 . 9 7 9 ) .  Recause p l a i n t i f f a  have in t roduced  no such 

ev idence ,  i t  has not  s a t i s f i e d  t h a t  burden. 

Further-more , i t  i s  c l e a r  from the  r e c o r d ,  i nc lud ing  va r ious  

ema i l s ,  and supplemental  submissions r ega rd ing  a December 2 0 ,  

2 0 0 7  ernail’ from d e f e n d a n t ’ s  counsel. t o  p l a i n t i f f ‘ s  counsel.,  

t h a t  deferidants have r e se rved  t h e i r  r i g h t s  under t h e  Agreement 

and t h a t  t h e  wj. t-hhol di.ng of funds was having an obviously 

nega t ive  impact on S to reboa rd ’ s  operat- ions . 

AccounL arrangement was acknowledged by deferidants,  t.he 

circumstanc:es by which i t  accepted monies as  a r e s u l t  of 

Although t h e  Spec ia l  

I t  should  be noted t h a t  t h e  December 2 0 ,  2 0 0 7  email 
was sen t  p r i o r  t o  t h e  last payment being t r a n s f e r r e d  t-o 
Storeboard from t h e  Spec ia l  Account. 
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plaintiff’s a c t i o n  does not amount t o  consent of such an 

ar-rarigement.. Hence, there i s  no waiver arid no estoppel. 

Accordi.r iqly,  Brock Cap i t a l  has no s t -anding t o  sue on behalf 

of SLor-eboclr-d, and no r i g h t  t o  seek r e l i e f ,  i n j u n c t i v e  or‘ 

o the rwise ,  r e s u l t i n g  f r o m  a l l e g e d  breaches of f i d u c i a r y  d u t i e s  by 

dcfericlants t o  St-oreboard and i t s  members. Tlier-efore , summar-y 

judgment must: be g ran ted  t o  defendants  d i smis s ing  t h e  First 

Amended Coinplairlt i n  i t s  entirety. 

It is; 

ORDERED t h a t  t h e  F i r s t  Amended Complaint dismissed w i t h  

p r e j u d i c e ;  and i t  is  f u r t h e r  

ORDEKE13 t h a t  S toreboard  LLC be r e a l i g n e d  as a counterclaim 

arid t h j  r d  -party p l a i n t i f f .  

Dated: J u n e  1 0 ,  2 0 0 8  

.- 

. s . c .  

‘I 
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