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1 Jpon the foregoing papers, the defendants move pursuant to CPLR $321 2 for an order 
:ranting summary judgment dismissing the plaintiffs’ complaint upon the grounds that no trial issue 
i f  I‘act exists and that as a matter of law the plaintiffs’ have not sustained a “serious injury” as 
required by $5102 and 95104 of the Insurance Law of the State ofNew York; and plaintiff, Maria 
I Icrnande/., moves for an order ( motion sequence #002) pursuant to CPLR $3212 for summary 
iudgnienl against the defendants on their counterclaim. 

I‘his is an action to recover damages for personal injuries allegedly sustained by plaintiffs 
V a r i a  I< .  1 leriiandez (hereinafter “MH”), Rosali Salvador (hereinafter “RS”) and Suleyma Nernandez 
i hcrcinaftcr “SH”) on March 20,2005 at approximately 9:45 a.m. when the vehicle that plaintiffMH 
vas  operating was struck in the rear by a vehicle owned by defendant Town of Islip and operated by 
iclcndant Joan Johnson at or near the intersection of Carleton Avenue and Saint John’s Avenue in 
i cn t~a l  Islip, New York. The plaintiffs each allege that as a result of said accident they sustained a 
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\ c r io~ i j  injury” as defined in Insurance Law $5102 (d). 
Insurance Law $5 102 (d) defines “serious injury” as “apersonal injury which results in death; 

diimemherment; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a 
~ ~ c d y  organ. membcr, function or system; permanent consequential limitation of use of a body organ 

) I  rncmher: significant limitation of use of a body function or system; or a medically determined 
I I I  iurv or impairment o f a  non-permanent nature which prevents the injured person from performing 
~trhstantially all of the material acts which constitute such person’s usual and customary daily 
<IC tivitics for  not less than ninety days during the one hundred eighty days immediately following the 
t’ccurrciicc of the injury or impairment.” 

In order to recover under the “permanent loss of use” category, plaintiff must demonstrate 
I rota1 loss  ol’usc of a body organ, member, function or system (Oberlv v Bangs Ambulance, Inc., 
00 NY2d 2 0 5 )  To prove the extent or degree of physical limitation with respect to the “permanent 
c I )nseqiieiitial limitation of use of a body organ or member” or a “significant limitation of use of a 
i i o c l ~  tiinction or system” categories, either a specific percentage of the loss of range of motion must 
hc ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs 
I I iiiitations. with an objective basis, correlating plaintiffs limitations to the normal function, purpose 
,ind ucc of thc body part (Toure v Avis Rent A Car Svs., 98 NY 2d 345). A minor, mild or slight 
Iri i i i tat ioii  o f  use is considered insignificant within the meaning of the statute (Licari v Elliott, 57 
2 Y?d 230) 

it i s  for the court to determine in the first instance whether a prima facie showing of‘kerious 
in l i i r ??”  has bccn made out (see, TiDpina-Cestari v Kilhenny, 174 AD2d 663). The initial burden is 
i $11 the defendant “to present evidence, in competent form, showing that the plaintiff has no cause 
i action” (Rodriguez v Goldstein, 182 AD2d 396). Once defendant has met the burden, plaintiff 

must then, by competent proof, establish a prima facie case that such serious injury exists (Gaddy 
1 l:ylei, 79 NY2d 955). Such proof, in order to be in a competent or admissible form, shall consist 

1 1  aflictavits or affirmations (Pagan0 v Kingsbury, 182 AD2d 268). The proof must be viewed in 
I light mo\t  favorable to the non-moving party, here, the plaintiffs (Cammarere v Villanova,l66 
!I >?_d 700 1 

MARIA HERNANDEZ 

111 support of the motion the defendants submit, inter alia, the pleadings; plaintiff’s verified 
iiil I oI pxticulars; plaintiffs deposition transcripts; Dr. Cohen’s affirmed independent orthopedic 
i * \  aluation conducted on March 29,2007; Dr. Tikoo’s affirmed independent neurological evaluation 
i onductcd on March 29,2007; and Dr. Tantleff‘s affirmed independent radiology review of an MRI 
‘ 1 1  (tic plnintif’rs cervical spine dated April 25,2005 conducted on June 4,2007. 

I’hc pilaintiff, MH, alleges in her verified bill ofparticulars, that as a result of said accident, 
>lit sri\t:iined disc herniations of the C3-4, C4-5, C5-6; straightening of the cervical curvature; 
crvical strain; lumbosacral strain; and left elbow strain. The plaintiff, MH, further avers that she 

! $ a i  diwhlcd from March 20, 2005 through July 18, 2005 having been confined to a bed for 
qqmxiinatel y two days and home for four months. The plaintiff testified, at her deposition, that she 

t $ a \  o r i t  of‘ work for four months after the accident and her bill particulars states that she was out of 
izork fi-om March 20, 2005 until July 18, 2005. Thus, the plaintiff was out of work four out of the 
Iirst j i x  months post-accident. 

I’hc plaintiffs bill of particulars avers that she sustained a serious injury in the categories 
1 1  i>crmanent loss of use of a body organ, member, fLinction or system; permanent coilsequential 
: imitation. a significant limitation; a non-permanent injury which prevented her froin performing 
\tibst;uitially all of the material acts which constitute substantially all of her usual and customary 
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L \ ~ ~ ~ l !  ‘rctibitics for a period of not less than ninety days during the one hundred and eighty days 
iiiiiiiccdiatcly fo1,lowing the injury or impairment. 

1 he dekndants failed to make a prima facie showing that the plaintiff MH did not sustain 
c ’  ,cri{)l i~ inlury within the meaning of Insurance Law $5102 (d) as a result of the subject accident 
I 4i‘c. !&ire v Avis Rent A Car Sys. ,  supra; Gaddy v Evler, supra). The defendants’ motion papers 
( J r i l  not  cidccpately address the plaintifPs claim, set forth in her bill ofparticulars, that she sustained 

I rnetlically-determined injury or impairment which prevented her from performing substantially all 
) t  thc tiiatcrial acts which constituted her usual and customary daily activities for not less than 90 

during thc 180 days following the accident. The defendants’ affirmed medical reports of Dr. 
c ohcn :tiid I l r  Tikoo, each of whom examined the plaintiff approximately two years after the 
,iicidcnt occurred, did not relate any of their findings to this category for the period of time 
liiimcctiatcly after the accident. Accordingly, the defendants failed to meet their prima facie burden 

) f  sho\\iiig that the plaintiff MH did not sustain a serious injury within the meaning of Insurance 
i clw b5 102 [dJ (see, Daddio v Shapiro, 44 AD3d 699; Lopez v Geraldino, 35 AD3d 398; Nakanishi 
i 3adaqat. 35 AD3d 41 6; Kouros v Mendez, 41 AD3d 786; Deville v Barrv, 41 AD3d 763; Torres 
1 !’crforiiiance Auto. Group, Inc., 36 AD3d 894; Faun Thai v. Butt, 34 AD3d 447; Museau v New 
I ork City 1.r. Auth., 34 AD3d 772; Talabi v Diallo, 32 AD3d 1014; Volpetti v Yoon Kap, 28 AD3d 
‘750 ,  Sayers v I&, 23 AD3d 453). Since the defendants failed to meet their prima facie showing it 
1 4  uniiccessary to reach the question whether the plaintiffs papers were sufficient to raise a triable 
I ~ ~ L I C  o f  f’act (see, Zamaniyan v Vrabeck, 41 AD3d 472; Kolios v Znack, 237 AD2d 333). In any 
i * ~ c i i t ,  i n  opposition the plaintiff raised a triable issue of fact on this category, as well as to whether 
\ , l i t  sustained a serious injury under the permanent, consequential, and/or significant limitation of 
$!\e catcgorics of Insurance Law $5 I02(d) to the cervical and/or lumbar regions of her spine as a 
I i w l t  oI’thc accident on the basis of her chiropractor’s affidavit and other submissions. The opinion 
1 1  I tlic plaintif‘l’s treating chiropractor was based on his recent examinations of the plaintiff as well 

csaminations which were contemporaneous with the subject accident. The treating chiropractor 
.ilso bascd his opinion on his review of the affirmed cervical magnetic resonance imaging report 
j)rcparcd by the plaintiffs treating radiologist, which was submitted in opposition to the defendants’ 
rnotion Jbr surnmaryjudgment (see, Kasel v Szczecina, -AD2d-, 2008 NY Slip Op 4654 [May 
’0. 2008); u r i s t e  v Morales, -AD2dP, 2008 NY Slip Op 2103 [March 11, 20081; Casas v 
“contero, 48 AD3d 728; Zarante v McDonald, 31 AD3d 632; Ayzen v Melendez, 299 AD2d 381) 
I hc ccrvical magnetic imaging report documented disc herniations at the C3-4 level, C4-5 level, and 

1 ‘5-6  l c l  el The plaintiff’s treating chiropractor opined that the plaintiffs injuries and range of 
iiiotioii limitations observed were significant and permanent, were causally related to the subject 
,icciclcnt, and  were not caused by any preexisting condition (see, Kasel v Szczecina, supra; Edriste 
x Morales, supra; Altreche v Gilmar Masonry Corp., 49 AD3d 479; Clervoix v Edwards, 10 AD3d 
(126; I lyun Jltin Kim v Collazo, 38 AD3d 842; Corder0 v Ford Credit Titling Trust Ins. Ctr., 39 
Zll3d 796; Lim v Tiburzi, 36 AD3d 671). 

ROSALI SALVADOR 

11) support of the motion the defendants submit, infer alia, the pleadings; plaintiff” verified 
h i i l  1 of particulars; plaintiffs deposition transcripts; Dr. Cohen’s affirmed independent orthopedic 
evaluation conducted on March 29,2007; Dr. Tikoo’s affirmed independent neurological cvaluation 
conducted on March 29,2007; and Dr. Tantlcff s affirmed independent radiology review of MRI of 
h c  lumbar spine dated May 4, 2005 conducted on January 3, 2007. 

l’he plaintiff, RS, alleges in his verified bill of particulars, that as a result of said accident, 
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ilu srisraincd disc herniations of the C2-3, C3-4, C4-5, C5-6, C6-7, C7-T1; L5-SI; disc bulge L2-3, 
I :-4 and 1,415 with encroachment upon the ventral thecal sac; retrolisthesis of L4 and LS; 
sti,iichtcning o f  the cervical curvature; loss of normal cervical lordosis; and straightening of the 
ILrrnbar spine. The plaintiffs bill of particulars avers that he was totally disabled for five months 
iollowing the accident. 

I he plaintiffs bill of particulars avers that the plaintiff sustained a serious injury in the 
,iicgorics o f  permanent loss of use of a body organ, member, function or system; permanent 
msequcntial 1 imitation; a significant limitation; anon-permanent injury which prevented him from 

pcrloriii ing sukistantially all of the material acts which constitute substantially all of his usual and 
i.iistomary daily activities for a period of not less than ninety days during the one hundred and eighty 
t i c ) \  i immcdiati:ly following the injury or impairment. 

1 he dcfendants’ proof established a prima facie case that RS did not sustain a “serious 
ii’I1tl.t’’ ;is defined in Insurance Law $5102 [d] (see, Toure v Avis Rent A Car SYs., supra; Gaddy 
1 I:ylci, supra). In opposition, however, the plaintiffraised a triable issue of fact as to whether he 
\ii.;tainccl a wrious injury under the permanent, consequential, and/or significant limitation categories 

1 1  Insiirancc: Law 95102(d) to the cervical and/or lumbar regions of his spine as a result of the 
.IC cident on the basis of his chiropractor’s affidavit and other submissions. The plaintiffs treating 

h i r q m c  tor based his opinion on the examination of the plaintiff contemporaneous with the subject 
< I C  ciclent and  a reexamination on November 30, 2007, as well as a review of the sworn report from 
plainlil‘l’s radiologist of magnetic resonance imaging tests of his lumbar and cervical spine (see, 
I\ascl v SLczccina, supra; Edriste v Morales, supra; Casas v Montero, supra; Zarante v McDonald, 
c , i i p r a ;  A y x n  v Melendez, supra). The magnetic imaging tests of the plaintiffs cervical and lumbar 
ipinc documcnted cervical herniations at the C2 to C7 levels and a lumbar herniation at the L5-S 1 
I C Y Y I  Ilie plaintiffs chiropractor opined that RS sustained a cervical and lumbar derangement 
ttiagnoctically confirmed by cervical herniations at the C2 to C7 levels and the lumbar herniation at 
ihc  1 5 - S  1 level. In addition, the plaintiffs treatingchiropractoropined that plaintiff s spinal injuries 
, i n d  range Of’iT otion limitations observed were significant and permanent, and were causally related 
1 0  the siiblcct accident and were not caused by degeneration (see, Kasel v Szczecina, supra; Altreche 

Giliiiar Masonry Corn., supra; Clervoix v Edwards, supra; Edriste v Morales, supra; Myun .Tun Kim 
i L:oIl:i/o, supra; Cordero v Ford Credit Titling Trust Ins. Ctr., supra; Lim v Tiburzi, supra). 

SULEYMA HERNANDEZ 

In support of the motion the defendants submit, inter alia, the pleadings; plaintiff’s verified 
‘11 I I  0 1  particulars; plaintiffs deposition transcripts; Dr. Cohen’s affirmed independent orthopedic 
wi iua t ion .  Dr. Tikoo’s affirmed independent neurological evaluation; and Dr. Tantleff s affirmed 
ndcpendcnt radiology review of MRI of the lumbar spine. 

i’hc plaintiff, SN, alleges in her verified bill of particulars, that as a result of said accident, 
.11c \uxhincd disc herniations ofthe C3-4, C4-5, C5-6; disc bulge L2-3; straightening ofthe cervical 
iirvnturc. and loss of normal cervical lordosis. 

I hc plaintiff’s bill of particulars avers that the plaintiff sustained a serious insjury in the 
atugoi-icx of’ permanent loss of use of a body organ, member, function or system; permanent 
onxcclucntial limitation; a significant limitation; a non-permanent injury which prevented her from 

ixrloriiiing substantially all of the material acts which constitute substantially all of her usual and 
*ristoinan, daily activities for a period ofnot less than ninety days during the one hundred and eighty 
1avs imincdiately following the injury or impairment. 
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I hc delendants’ proof established a prima facie case that RS did not sustain a “serious 
J I I ~ I J I . > ”  .is clclined in Insurance Law $5102 [d] (see, Toure v Avis Rent A Car Svs., supra; Gaddy 
.: IJ~CX. \upra). I n  opposition, however, the plaintiff raised a triable issue of fact as to whether she 
iti~taincd ;I scric~us injury under the permanent, consequential, and/or significant limitation categories 

lnsiii-;lncc 1,aw 55102(d) to the cervical and/or lumbar regions of her spine as a result of the 
t~~r* ic len t  C I ~  the basis of her chiropractor’s affidavit and other submissions. The opinion of the 
;>I<tiiififYs treating chiropractor was based on a recent examination of the plaintiff as well as 
i‘\ m i l n L i t  i o n s  which were conducted immediately following the accident. In addition, the plaintiff’s 
ic,riing chiropractor based his opinion on a review of the magnetic imaging reports conducted by 
i I I C  p l a i n t i  I’t’s trcating radiologist. The plaintiff submits an affidavit of her treating chiropractor 
A hick spcci tie:; the range of‘ motion in her cervical and lumbar spine as evidenced by objective 
Iiiiclings. along with evidence of herniated and bulging discs in the cervical and lumbar spine as 
,. oiilii nictl by tlie plaintiff s radiologist report ofthe magnetic resonance imaging tests ofher ccrvical 
7j7iiic and lumbar spine (see, Kasel v Szczecina, supra; Edriste v Morales, supra; Casas v Montero, 
\iipra. Larante v McDonald, supra; Avzen v Melendez, supra). ‘The plaintiffs radiologist’s report 
! t ~ i i i i d  disc herniations at the C3-C6 levels as well as a disc bulge at the L2-3 level. The plaintiffs 
i i  c8,itriip chiropractor opined that plaintiff’s spinal injuries and range of motion limitations observed 
R C I C  signilicnlit and permanent and causally related to the subject accident (see, Kasel v Szczecina, 
kL~prC1. Altrcche v Gilmar Masonry Corp., supra; Clervoix v Edwards, supra; Edriste v Morales, 
\uprci .  1 Ivun .Tun Kim v Collazo, supra; Corder0 v Ford Credit Titling Trust Ins. Ctr., supra; Lim v 
i i&-Ai. supra I .  

LIABILITY 

I he plintiff, MH, moves for summary judgment on the issue of liability, averring that the 
1 ,  <ir eiitl collision is prima facie evidence of negligence on the part of the defendant and no issues 

f I;ic~ cvict mzhich would warrant a trial on the issue ofliability. In support the plaintiff submits, 
ntcr alia. copies of pleadings, copies of the transcripts of the deposition testimony given by Maria 

1 icri~aiiclcr. Rosali Salvador, Suleyma Hernandez and Joan Johnson. In opposition, the defendants 
IL ct t h a t  issucs offact exist as to whether the plaintiff suddenly stopped and failed to signal, thereby 
~~rccltiding thc granting of summary judgment to the plaintiff on the issue of liability. 

I tic c11 ivcr of an  automobile approaching another vehicle from the rear is bound to maintain 
I~ rcxmiably safe rate of speed, to maintain control over the vehicle and to use reasonable care to 
~ i ~ o i d  colliding with the other vehicle (see, Abramowicz v Roberto, 220 AD2d 374). It is well 
wttlctl  hat ;t rear-end collision creates a prima facie case of liability with respect to the operator of 
* ~ i c  m o ~ i n g  vehicle and imposes a duty on that operator to come forward with a non-negligent 

\iplai1iIti(7t1 for the collision (see, Levin v Chaudhq, 26 AD3d 472). The operator of the moving 
ehiclc must rebut the inference of negligence created by an unexplained rear-end collision, as he 

h i  she IS i i i  the best position to explain the cause, and if he or she cannot come forward with any 
:vidcncc to rcbut the inference, then, as a matter of law, the plaintiff may be awarded summary 
iudgnicnt i sec,  Leal v Wolf, 224 AD2d 392). Here, there are triable issues of fact raised by the 
lelcntlant .Iolinson’s deposition testimony that plaintiff “stopped short without a signal” in mid 
-trect and not at  a traffic device or stop sign, and indeed plaintiff herself admits that she may have 
’ m i ?  s;toppcc’t for as little as one second prior to impact. The defendant’s averment that the plaintiff, 
”cll I .  tnadc a suddcii stop and f d e d  to give proper signals establishes conflicting affidavits as to the 
“ i i ~ w  0 1 -  the accident and provides an alleged non-negligent explanation for the rear-end collision, 
tlicrch.i raising a triable issue of fact (see, Klopchin v Masri, 45 AD2d 737; Simpson v Eastman, 300 
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d \ i  Qci 047; &schka v Newinan, 262 AD2d 615; Artis v Jamaica Buses, 262 AD2d 51 1). 
~t~coldingly,  the plaintiffs motion for summary judgment is denied. 

I'his shall coiistjtute the decision 

I )  l ' I ' I < l ) :  __may 21, 2008 
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