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DANIEL C U T O W S K T ,  

P l a i n t i f f ,  

INDEX NO. 7.16634/0s 

DECISION AND ORDER 

-a ga i n s t. - 

GDM I i U D S O N  LAIGHT STKEE'I', LLC and  
CAR-WIN CONTRUCTION, INC, and 
48 LAIGHT S T R E E T  ASSOCIATES, LLC, 

D c f e n d a n t s  . 

X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l _ _ _ _ _ _ _ _ _ l  

JANE S. SOLOMON, J. 

P l a i n t i f f  D a n i e l  Gutowski  moves f o  

t o  liability u n d e r  Labor  Law § 240(1) i n  t h j . s  l a w s u i t  a r i s j . n g  

from a c o n s t - r u c t i o n  s i t e  a c c i d e n t .  H e  a l s o  seeks l e a v e  t o  amend 

h i s  b i l l  o f  p a r t i c u l a r s .  By a s e p a r a t e  m o t i o n ,  d e f e n d a n t  Car-Win 

C o n s t r u c t i o n ,  Inc. (Car-Win) moves f o r  summary judgment  

d i s m i , s s i n g  t h e  c o m p l a i n t  and  a3.1 cross-clai-ms a s  a g a i n s t  i t .  

Gutowski  w a s  employed b y  t h e  H e l i x  Group, a 

c o n s t - r u c t i o n  c o n t r a c t . o r  h i r e d  t o  w o r k  i n  a b u i l d i n g  l o c a t e d  a t  4 8  

L a i g h t  S t rce t .  i.n M a n h a t t a n .  Gutowski. w a s  among a g roup  o f  

w o r k e r s  who i n s t a l l e d  s t a i r c a s e s .  On O c t o b e r  6 ,  2004, H e l i x  

Group had s u b s t - a n t i  a1 ly compl.eted i n s t a l l i n g  t h e  s t a i r c a s e s ,  and  

Gutowski was d i r e c t e d  t o  p e r f o r m  c l e a n - u p  work u s i n g  a vacuum 

c l e a n e r - .  The vacuum became dirty, and G u t o w s k i ' s  s u p e r v i s o r  

a t t e m p t e d  t o  r i n s e  i t  off. When he  d i d  th i s ,  water  sprayed o u t  

of  t i c  vacuum toward  G u t o w s k i ,  who s t e p p e d  b a c k .  Behind h i m  was 
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a h o l e  i n  t h e  f l o o r -  which led t o  t h e  basement  f l o o r ,  e l e v e n  feelr 

be low.  Gutowski  fell t -hrough t h e  h o l e  i n t o  t h e  basemen t ,  

s u s t . a i n i n y  s e r i o u s  i . n j  u r i e s  . 

T h e  h o l e  was g u a r d e d  by an o r a n g e  r r ~ s h  h a r r i e r .  'The 

b a r r i e r  was s e c u r e d  t o  a w i r e  a p p r o x i m a t e l y  f o u r  f e e t  above  t .he 

g r o u n d .  It. w a s  n o t  s e c u r e d  a t  grouild l e v e l ,  however ,  arid 

c c ~ n s e y u e n t l y  Gutowski  sl i d  t h r o u g h  t h e  b a r r i e r  w i t h o u t  

r e s i s t a n c e .  'l'he ho1.e had  been  c o v e r e d  b y  b o a r d s  a t  some p o i n t ,  

but. t.he b o a r d s  were not. t h e r e  a t  t h e  t i m e  (if t h e  a c c i d e n t ,  and  i t  

a p p e a r s  t.hey were removed by  H e l i x  Group employees .  

The b u i l d i n g  was owned by d e f e n d a n t  4 8  L a i g h t  S t r e e t  

A s s o c i . a t e s ,  LLC' ( 4 8  Laiyhl:  S t r e e t ) .  4 8  Laight ,  S t r e e t  h i r e d  t h e  

I I e l i x  Group t o  be i t s  general c o n t r a c t o r  i n  renovat - j -ng  t h e  

h u i l d i n y .  H e l i x  Group h i r e d  Car-Win t o  i n s t a l l  s t e e l  columns and 

p r e - c a s t  c o n c r e t e .  Car-Win's r e c o r d s  show t h a t  i t  worked on t h e  

s i t e  from A p r i l  1 0 ,  2 0 0 4  t h r o u g h  J u l y  2 3 ,  2 0 0 4 .  Car-Wj.n c l a i m s  

t h a t  i t  d i d  n o t  have  a formal w r i t t e n  c o n t r a c t  w i t h  H e l i x  Group, 

a n d  w a s  not o b l i g a t e d  t o  i n s t a l l  s a f e t y  n e t t i n g  a r o u n d  i n t e r i o r  

floor h o l e s .  

I n  o p p o s i t i o n  t o  Car-Win's m o t i o n ,  4 8  L a i g h t  5lrreet 

o f f e r s  an u n - e x e c u t e d  copy of  a s u b - c o n t r a c t  be tween H e l i x  Group 

and  Car-Win. 4 9  L a i y h t  S t - r e e t  acknowledges  t h a t  i t  f a i . l e d  t o  

' P l a i n t i f f  i n i t i a l l y  s u e d  GDM Hudson L a i g h t  S t r e e t ,  LLC a s  
t h e  owner ,  b u t  i t  conveyed  t h e  p r o p e r t y  t o  4 8  LLaiyht S t r e e t  
b c f o r e  Lhe a c c i - d e n t .  
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produce this documenl: in response to d i s c o v e r y  demands before the 

nuke OT issue was filed. The purported contract contains an 

indcmnificatiori provision in f a v o r  of 48 Laight Street, and 

includes the followii-ig i n  its description of the scope of w o r k :  

7. C o n t r a c t o r  shall adequately protect the adjacent 
strr1ct:Iire and finishes f r o m  any damage due t o  his 
operations. A l l  safety riettirig as may be required by 
New Y o r k  City Department of Euj~Idirigs, OSHA rails and 2 
r o w s  of lifeline cables shall be installed and 
rriainP-ained by the contractor until exteci.or walls of 
building are i.nstalled. (Contract annexed at Ex. A to 
Affirmation in Opposition of Erika Omundson, Esq. ) 

In reliance on this provision, 48 Laicjht Street contends that 

Car-Wi n wds obligated to i.nst.al1 and maintain interior safety 

netting through the time of Gutowski‘s accident. 48 Laight 

S t r e e t -  also submits t h e  affidavit of William Lozito, president of 

the H e 1 . i  x Group, who states t h a t  he specifically recalls Car-Win 

installing s a E e t y  wires around the perimeter of the hole through 

which Gutows ki fell. 

Not surprisingly, Car-Win objects to 48 Laight Street‘s 

submission of the contract it previously failed to produce, and 

it further objects t o  the timing of  48 Laight Street’s 

submission, which was made in violation of the parties’ briefing 

schedule. Car-Win’s complaints a r e  well founded, but need not be 

a d d r e s s e d  because 48 Laight Street fails to raise a triable issue 

of fact.. 
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D I S (-7 [LJ S S I ON 

Gut.owski i s  e n t i t l e d  t o  summary judgment  on h i s  c l a i m  

u n d e r  Labor Law 5 240(1). H e  was enqayed  i.ri a p r o t e c t e d  a c t i v i t y  

(Brocqqy v K o c k e f e l l . e r  Group, Inc .  , 8 NY3d 675 [2007]) I a n d  h e  

s u s t a i n e d  a g r a v i t y - r e l a t e d  i n j u r y  c a u s e d  b y  t h e  f a i l u r e  t o  

p r o v i d e  ari a d e q u a t e  s a f e t y  d e v i c e .  T h e r e  is no q u e s t i o n  of  fact 

a s  t o  w h e t h e r  t h e  b a r r i e r -  was a d e q u a t e l y  s e c u r e d  i n  order t o  

se rve  i t s  p u r p o s e  (.if p r e v e n t i n g  w o r k e r s  f rom Cal l j . .ng t h r o u g h  t h e  

h o l e  i n  the € l o o r .  

H i s  m o t i o n  t o  amend t h e  h i l l  o f  p a r t i c u l a r s ,  however, 

i s  d e n i e d .  H e  s eeks  t o  add  r e g u l a t i o n s  promul .ya ted  p u r s u a n t  t o  

t h e  O c c u p a t i o n a l  S a f e t y  and  H e a l t h  A c t  of  1 9 7 0  ( O S H A )  a s  a b a s i s  

for d e f e n d a n t s '  l i a b i l i t y .  The proposed r e g u l a t i o n s ,  however, 

may n o t  form a b a s i s  for Gutowski's claim u n d e r  Labor Law § 

241(6), arid h e  a l r e a d y  i s  g r a n t e d  summary judgment  on l i a b i l i t y  

u n d e r  Labor L a w  5 240(1). Wi.th r e s p e c t  t o  h i s  common l a w  

n e g l i g e n c e  c l a i m s ,  t h e y  a r e  d u p l i c a t i v e  and u n n e c e s s a r y .  

Car -Win ' s  motion for summary judgment  i s  g r a n t e d  i n  

f u l l .  I t  i s  n o t  l i a b l e  t o  Gutowski  u n d e r  t h e  Labor  Law because 

Car-Win was not a n  owner o r  g e n e r a l  c o n t r a c t o r .  Moreover ,  t h e  

u n d i s p u t e d  e v i d e n c e  shows t h a t  i t  had l e f t  t h e  work s i t e  more 

t h a n  two months  before  the a c c i d e n t ,  and  i t  c o u l d  n o t  have  been  

r e s p o n s i - b l e  to mair1tai.n t h e  b a r r i e r  a f t e r  it.s w o r k  was c o m p l e t e d .  

4 8  La ight .  S t r - e e t ' s  t a r d y  s u b m i s s i o n  of t h e  p u r p o r t e d  
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siubcon1:rac:r. does not r a i s e  a t r i a b l e  i s s u e  of f a c t .  The 

s u b c o n t - r a c t  was not. e x e c u t e d ,  and  i t  p r o v i d e s  only h e a r s a y  

e v i d e n c e  of a n  a l l e g e d  agreemer i t .  Sec t ion  7 of t h e  s u b c o n t r a c t ,  

upon which 4 8  T,aight S t r e e t  relies, s t a t e s  t h a t  : s a fe ty  n e t t i n g  

r e q u i r e d  b y  t h e  N e w  York C i t . y  DeparLmentr of  Bui ldi .ngs “ s h a l l  be 

i n s t a l l . e d  and m a i n t a i n e d  hy t h e  c o n t r a c t o r  u n t i l  e x t e r i o r  w a l l s  

of  b u i l d i n q  are i n s t a l l e d ” .  T h i s  does n o t  impl i .ca te  a du ty  t o  

i n s t a l l  s a f e t y  n c t t i n y  i n s i d e  t h e  b u i l d i n q ,  a n d  i t  does  n o t  

a p p e a r  t h a t  C u t o w s k i ‘ s  accideriC o c c u r r e d  before e x t e r i o r  w a l l s  

were i r - 1  place. In s h o r t ,  48 L a i g h t  S t r e e t  h a s  f a i l e d  t o  p roduce  

a d m - i s s i b l c  e v i d e n c e  t o  c o u n t e r  Car-Win’ s e v i d e n c e  t h a t  i t  was n o t  

obligated t o  i n s t a l l  and m a i n t a i n  t h e  s u b j e c t  b a r r i e r .  L o t e n z o ’ s  

specific r e c o l l e c t i o n  t h a t  Car-Win i n s t a l l e d  t h e  s a f e t y  w i r e  

a round  t h e  h o l e  does n o t  e s t a b l i s h  t h a t  Car-Win w a s  obligated t o  

keep t h e  p r e m i s e s  s a f e  for worke r s  months a f t e r  j . t  c o m p l e t e d  it.s 

work u n d e r  t h c  s u b c o n t r a c t .  

Gutowski  a l s o  h a s  fails t o  r a i s e  a t r i a b l e  i s s u e  of 

f a c t  r e q a r d i n g  Car-Win‘s d u t y  t o  him, s o  h i s  cornmon l a w  

n e g l i g e n c e  and  Labor L a w  5 200  c la ims  a g a i n s t  Car-Win a r e  

d i s m i s s e d .  He acknowledyes  t h a t  he  h a s  no c l a im a g a i n s t  Car-Win 

u n d e r  Labor Law S 5  2 4 0  (1)  arid 2 4 1  ( 6 ) .  AccordLngly ,  it. h e r e b y  i s  

ORDERED t h a t  Gu towsk i ‘ s  mot ion  i s  g r a n t e d  t o  the e x t e n t  

t h a t  he  is: e n t i t l e d  t o  summary judgment  a s  t.o l i a b i l i t y  on h i s  

c:lai.rn u n d e r  Labor  Law 5 240(1), and o t h e . r w i s e  i s  d e n i e d ;  and  i t  
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f u r t h e r  i s  

ORDERED that Car-Wi n's mot ion  f o r  summary  judgment  

(-1 i s n i i  3 s i n  cj t. h c corrip 1 a i r.1 t and a 1.1 c; r o s s - c 1 a irns a s a g a i n s t  it i s 

g r a n t e d ,  and the cornp la in t  is s e v e r e d  an  d i - s m i s s e d  a s  a g a i n s t  

Car-Win, aild Lhe C l e r k  of t h e  Courtr. i s  d i r e c t e d  to enter judgment 

a c c o r d i n g l y ,  w i t h  c o s t s  and  d i s b u r s e m e n t s  t o  Car-Win a s  taxed; 

arid it € u r t l h e r  is 

ORT)El<ED that c o u n s e l  f o r  Gutowski  and 4 8  L a i g h t  Street-, 

s h a l l  tlppear f o r  ;I p r e - t r i a l  c o n f e r e n c e  i n  P a r t  55 on August  11, 

2 0 0 8  a t  2 PM. 

Dat-ed: June$,, , 2 0 0 8  
/ 
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