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SUPREME COUKT OF ‘THE STATE OF NEW YORK 
COUNTY OF N E W  YORK:  I.A.S. PART 1 1  

S EN EC A I N S U RAN C E COMPANY, INC . , 
X ---_-___________________________________--------------_--__-_____-_-- 

P 1 ai n t i ff, 

-against- 
Index No. 60 I 8 1 7/05 

C‘ERTIFIED MOVING lk STOlIAGE CO., 1 IL’ 
and CERTIFIED INSTALLATTON SERVICES, 

DECISION A N D  ORDER 
LLC‘, P “g 

De h i  d 311 t s . u *c=, j)\ 
_ _ _ _ _ _ 1 _ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ _ _ _ _ _ _ _ _ ~ _ ~ _ ~ ~  
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, * (  “L,. .L LY73 
MADDEN, JOAN, J: If:: 

‘ - b,? 
In this brcach of contract action, plaintiff, “ f f s u r a n c e  Company, Inc., (“Seneca”) 

moves pursuant to CPLR Sections 3025( c), 321 2 and 321 l-(bJ:$)) to confomi the pleadiiigs to 

the proot:, (2) for parlial sLiiiiiiiary judgiiient 011 the first, second and third causes of action i n  thc 

complaint and (3) foi an ordcr dismissing dcfcndant, Cerlified Moving 61r. Storage Co., LLC’s and 

defendant Certified Instal lalion Scrvices, LLC’s, (collectivcly, “Certified” or “dcfcndant”) 

affirmative defenses. Dcfcndant cross iiiovcs piirsuaiit to CPLR 3212(f) for an ordcr grmting it ;I 

con t i nuance to c ond ~ i c  t lii rt 11 c r d isc o v el-y . 

‘rp 
CY, 

From Jaiiiiary 3002 through January 2005 I ,  Seneca agrccd to provide coimicrcid 

property and conimercial general liability insuraiicc coverage to both of thc Certified compnnics. 

‘I’he advance premium for the initial policy was based on the information that Certified supplicd 

in its application for insurance. (Wolin hff. ,  Ex. C) Thc common policy dcclarations :id thc 

commercial general liability declaratioiis of the policy state, “IN RETUKN FOR TTIE 

PAYMENT OF TllK PREMIUM, AND SUBJECT TO ALL THE TERMS OPTHIS 

January 2002-January 2003, Initial Policy Peiiod; January 2003-Januaiy 2(104, First I 

Renewal; Jaiiuaiy 2004-3an~iary 2005, Second Renewal. 
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POLICY, WE AGREE WITH YOU TO PROVIDE THE INSURANCE AS STATED rN 

THIS POLICY.” (Emphasis in tlic ol-igiiial)( Wolin Aff., Ex. B) Seneca statcs that the premium 

is based on the payroll for each catcgory of the insured’s eiiiployees and that i t  sets the 1-atc 

applicablc to cach calegory orcmployees annually a id  files these rates with lhe New York Stntc 

Insurance Departinelit in accordance with Sections 2303-2304 of the Insurancc Law. 

According to policy, the amount O F  tlic premium is computed “in accordance with oiir 

[Seneca's] rules and rates.” (Wolin An:, Ex. A, Scction TV, para 5[a]) An cndorsemenl to the 

policy, titled “New York Changes--Premiiiiii Audit” states: 

(ti) Premium Audit 

Premium show~i in this coverage part as advance preiniiiiii 
is a dcposit premium only. At the close of each audit 
pcriod we will compute the earned premium for that period 
An audit to delemine the linal premium due or to be 
reh idcd  will be complcted within 180 days aftcr the 
expiration date of [he policy. 

* * *  

Audit prciiiiuiiis are due and payable on notice to thc 
first Named Iiisurcd. 

(Wolin Aff., Ex. A) 

Section TV, paragraph 5(  c) givcs Seneca the right to review the insured’s records for each 

policy period in ordcr to verify tlic iiifonnalion upon which the premium is conipiiled. 

hi March 2003, pursuant to the tenns ol the policy, Seneca reyuestcd a physical audit of 

defendant’s books and records to verify the accuracy of the payroll iiifonnation for tlic J:i~i~i:iry 

2002-January 2003 premium. Based oil that audit, Seiicca determined that Ccrtified owed it  

$2,354.00 in premiuiiis for lhe 2002-2003 policy year. Seneca states that, despite due dciiiaiid, 
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hereinafter Complaint, pal-as, 10 and 1 1 )  

In Jaiiuary 2004, Sciicc:i requested a physical audi 1 of defendant’s books and records to 

verify the payroll informiation upon wliicli tlic 2003-2004 premium was based. Scncca allcgcs 

that i t  h t  discovered that sonicthing was amiss as a result of the April, 2004 audit when 

dcfendant provided the auditor with three sets of payroll rccords for Ccrtified Moving but 

allcgcdly refused provide any payroll rccords for Ccrtified Installalion. (Wolin Aff, Ex. I, 11.2) 

Based 011 that audit, Seneca dctemiined that Consolidated owed $71,502 in prcniiuni for h e  

2003-2004 policy period. (Complaint, para 13) 

Seneca alleges thal afler the April, 2004 audit, Certified refused to producc any payroll 

records for the co-insured Ccrtified Installation, but instead, i n  July, 2004, Certified’s insiimncc 

broker sent Seneca a single sheet of paper entitled “Certiiied Payroll” that revealed that thc 

Certified’s employees had eanicd a payroll in a fix greater amount than Certified had previoiisly 

disclosed. Idowcvcr, according to Seneca, Ccrtificd continued to stonewall Seneca’s cfforts to 

conduct a proper audit of both of the insureds. (Complaint, para. 15) 

‘l‘hereafter, Sencca rcfLised Certified’s requcst for a further policy renewal bccause, based 

on its prior audils, Seneca clctcrniined Lhal C‘ertified owed morc that $600,000 in pi-emiuni for 

2002-2005. 

Collectively, tlic first three causes of action in the complaint allcgc that defendant 

breached the insuraiicc contract [or the policy ycars January 2002 through Jaii~iaiy 2005 by 

Failing to pay premiums duc i n  the amoiiiit of approxiiiiately $600,000. 

Defendant answered and asserted nine afli-rnative defenses: (1) failure to state a cause 01‘ 
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action; (2) waiver aiid release; (3) f5luie to allege fraud in sufficient detail; (4) statute of 

limilations; ( 5 )  dcfendanis did not conceal or niisrepresenl infonnalion; (6) docunierilary 

evidence; (7) fhilure lo correctly compute the preiniuin due; (8) misrepresentation of the method 

olcomputing premiums aiid (9) failure to notify the defendants of the method of-computing 

pr em i u m s . 

Seneca now clain~s that duriiig discovery, Certified produced wage aiid tax statcnicnts for 

the relevant policy ycars which reveal that, Certified owes $1,223,670.00 111 prcniium for thc 

tlirec ycars covered by the policy, not the $600,000 originally dernanded in the complaint. 

CONTENTIONS 

In support of that branch or  the iiiotion seeking partial summary judgnienl on the first 

tlircc causcs of action in the complaint, Sciicca contends that it has cstablished its prima h i e  

case by submitting the insuraiice application and contract, the audit rcports and invoices and a 

rctrospcctive accoiiriting and that dcfendant has hiled to come [orward with evidence, in 

adinissiblc form, to rebul its prlma Ibcic case that $1,223,670 in premium is tluc and owing. 

In support of that branch of tlic motion that seeks dismissal of the affinnativc defenses, 

Seneca argues that it has alleged all ofthc clcrncnts necessary for the breach of contract claims 

and that i t  has alleged fraud with sufficieiil particularity; that it has neither waived nor released 

its claims against Certified; that thc action is governed by thc six ycar statute of liiiiilatioris for 

breach of contract and thus this action, which was coiiimeiiccd in May, 2005 is limely; that the 

documcntary evidence does riot bar this action h i t  rather establishes that Scneca is entitled to 

judgment as a matter of law aiid that the “hihirc to compute” affirmative defeiises havc no basis 
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In opposition to that brarich of lhe motion for partial summary judgrncnt and in support 01’ 

thc cross motion for a coiitiiiuance, defcndant argues that further discovery is nccdcd bccause 

Scncca is relying 011 evidence that is extrinsic lo the contract which it has failed to submit i i i  

support of its request for sLiiiiii1a.r-yjiidgiiicnt, i.e., Seneca’s “rules and ratcs” rcferred to i n  

Section IV, paragraph 5(a) of the insurance coiitract are not incorporated by rekrencc into thc 

contract and Seneca has not otherwise prodiiced those rules aiid ratcs in discovery or subniittcd 

those rules and rates to h e  court. Siiiiilarly, defendant contends that although Seneca statcs that 

its rates are filed with thc Insurance Department, has failed to produce proof of such filing in 

discovery or in suppoi-t oltliis molion. D e h d a n t  also contcnds that there are issues of fact 

concerniiig tlic oral understanding between the parties about what classificatioiis and p q ~ o l l  

infoimation would be iised i n  the calculation of [he preiniums and that depositions arc necessary 

to resolve these issues. 

- 

DlSCUSSION 

A. Surnmary Judgmcnt 

The wcll established law of contract iiiteiprctation provides that: 

In iiitcrpretiiig a contract, the intent oP the parties governs. 
A contract should be construed so as to give meaning aiid 
eflect to all ils provisions. Words and phrases arc giver] 
their plain tiicaiiirig . . . . Where tlic intcnt of the parties 
can bc deteimiiiied horn the face of the ageeiiicnt, 
intcrpretatioii is a matter of law and thc case is ripe lor 
summary judgment. 0 1 1  the ofher h i d ,  f i t  is riecessciry 
to rcjirr lo ertt-insic fiirts, which mriy be in conJlict, to 
rlet~rttiitic thc iritetit of‘lh;.peirtics, there is I E  question 
yf fli ct, rrtid siut i m r i i y  , j t i  rigmen t should he &ti ied. 

(Americcin Express Bmik l,/d. V. Utiiroseil, Ittc., 164 A.D.2d 275, 277 [ 1st Dept 19901, Iv dctiieil 
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77 N.Y.2d 807 [ lf)91] [intei-nal citations omitted] [emphasis added]); South Rd  Assocx V. 113M 

Corp., 4 N.Y.3d 272 [ZOOS]; see rilso, NFI, Enrcrpises, LLC v. Corncast ruble Cotitt~ziinicrrtiotis, 

LLC, 51 A.D.3cl 52 [ 1” Dept 20081) 

plaintiff insurer sued lo recover iiisui-awe premiums allegedly duc f h n i  dcfcndants under foiir 

workers’ compensation retrospectivc premium iiisur-ancc policics. There the courl denied 

sumriiary judgnient on plaintiffs breach of contract causes of action, “since plaintiffs fiiiled to 

sLipporl their motion with the documcntation, invoices and other evidence necessary to cstablish 

t hat re tro spec t i v e p re mi i i m  s 11 ad been ac c 11 r;i 1 t: 1 y c om p iiled . ” ( C’omni is.r ion crs (jj’tl7 E S‘f n t e Zt ir s. 

Ftaid v. Kzick, 2004 WL 2222276 [N.Y.  Cily Civ. Ct.][“Plaintiff’iiiust dcmonstrale ils eiititlemcnt 

for the amount il is seeking by providiiig cvidcricc as to how it  arrived at the figure."]) I n  

addition, thc Joyce lritcrri court found that defendant’s cross motion for discovery was propcrly 

granted, “insofar as it sought evidence bearing upon thc accuracy of the disputed prcmium.” (SCY 

10941) 

In the case bef‘ore the court, extrinsic evidence is iiecessary to establish Seneca’s “rulcs” 

regarding premium computation and its ratcs that are on file with the Insuraticc Department’. 

Section 23 14 ofthc New York Ltisurancc Law provides that, “[n]o insurer shall . . . 2 

charge or dciiiniid or rcceive a rate or premiuni which departs from the ratcs, rating, plans, 
classifications, schedules, rules atid standards in effect on behalf of thc irisurer . . . .” The filed 
rates have the Iorce of law arid an agreement varying thosc ratcs would be invalid. Sec, Ptihlic 
SeiviceMuttiirl Inszrrirnrc Co. v. Hosebori Reirlly Corp., 39 Misc.2d 663, 664 [N.Y. City Civ. Ct. 
19631; It1 the Mirtter of Erripirc Bliic C’r-oss Blire Shield Czntomer Litigation, 164 Misc.2~1 350, 
355-356 [SUp. Ct. N.Y. CouIlty 19941) 
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This inforiliation is not included, or incorporated into, the four coniers of the contract and i t  has 

not been produced in supporl o r  h i s  molion. Accordingly, in this case, as in h y c e  I H ~ W I I ,  limited 

discovery is necessary to dctcrniine Senec:i’s rilles and filed rates regarding preniium 

computation and whetlier Scncca properly applied those rules and rales when it cornpuled the 

premium allegedly owed by Certified. 

Howevcr, Curtificd’s demand for discovery concerning an alleged oral understandiilg 

between the parties about how the premium would be coiiiputed is dcnicd. Thc policy contains a 

merger clause which states: 

This policy contains a11 thc agrccmcnts bctween you 
[Certitled] and tis [Seneca] concerning the insurance 
afhl-ded. Thc lirst Naiiicd Iiisurcd shown in the 
declarations is authorizcd to make changes in the teniis 
of this policy with oiir conscnt. This policy’s tenns can 
be amended or waived only by endorsement issued by 
us and rnadc part oi’tliis policy. 

(Wolin Reply AfL, Ex Q, at Q- 1 ) 

It is wcll settled that where tl written contract contains a nierger clause, the parlies prior 

oral agreements, ir any, are supcrscdcd by h e  merger clause iii the parties’ written agreement. 

(Berger v. Hoosevelt Irw. Gro11p Iiic-., 28 A.D. 3d 345, 346 [ 1’‘ Dept 20061; Puyvie v. Ennhle 

Sojtwure, 229 A.D.2d 8S0, 882 [3rd Dept 19961; G‘oodyeiir Pub. Co., lnc. v. Mtitidell, 75 A.D.2d 

556,  557 [ 1“ Dept 19801); lkivestoi-s Ii isuni/ic~ C’o, OJ’Anzericu v. Eastway Constri~tiori, 120 

A.D.2cl 336 [ 1” Dept 1C)S6][siiii~ni~tryJ~id~ement Tor the rull amount of the premiums due on n 

policy of insurance is appropriatc and dcfendants may not offer testimony about an oral 

agreement to vary the ternis of the policy.]) Hwc, any alleged oral agreement was supcrseded by 

” 

the mcrgcr clause, and cannol be used to vaiy thc tcrms of the written contract, 
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B. Affirmative Del'cnscs 

That branch 01 the motion that seeks lo dismiss Certified's affirmative defenses is granted 

to tlic cxtent of dismissing the lirst affinnntivc defense for fiiilure to state a claini upon which 

reliercan be grantcd hccausc plaintill- has propcrly stated all elements o r a  breach of contract 

claim. In addition, the second a fhna t ivc  dcfcnse claiming waiver and rclcasc is dismissed as 

there is no cvideiice that plainLiffkiiowinbrly waived or released ils right to collect any premiiiiii 

due and dekndant's reliance on a11 allcgcd oral agrecment in support o r  this affirniative del'clisc 

is without merit. Tlic third affimiative dcfcnsc is dismissed because plaintiff has alleged all 

elements o r  the fraud claim with sufficient particularity to put dcfendant 011 notice rcgarding the 
" 

fraud alleged (See, PIiicfcnzrsrt v. Nur[her./z lcrisiiig Systerns, I m . ,  40 A.D.3d 366 11 'I Dept. 2007]). 

In addition, the fourth affrrnativc defense is without merit as plaintif1 timely commenced this 

action within the six year statute of limitations. 

That branch of the motion that seeks to dismiss the fifth, sixth, sevcnth and eighth and 

ninth affiiinative dcfcnses is held in abcyance pending cornplction of the limitcd discovery 

regarding Seneca's rulcs and rates bccausc the merit of those affirmative de1eiiscs is dependcnt 

on the rules and rates rcgarding the coiiiputalioii of premium. 

Accordingly, it is 

ORDERED that the branch of plaintiffs motion sceking partial summary judgmcnt on 

the first, second and third cnuses o l  action is denied with lcave to renew following lirriitcd 

discovery rcgarding Seneca's rulcs and filed rntcs concerning premium computation; and it is 

further 

ORDERED that thc branch olplaintiff s motion that sceks to conform the pleadings to 
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the proof is dcnicd with leave to i’eiicw following lhe limited discovery described above; and i t  is 

further 

ORDERED that tlic 131-anch of plaintiff-s motion that sccks to disniiss defendant’s 

affirmative defenses is granted to tlic cxtciit of dismissing tlie first, sccoiid, third rind fourlh 

affirniativc dcfciiscs and tlic first, second, third and fourth affirmative defenses are dismissed; 

and it is furtlicr 

ORDERED that tlie branch of the motion that seeks to dismiss the fifth, sixth, seventh, 

eighth and ninth causes of actioii is  dcnicd with lcave to rencw following the limited discovery 

dcscribcd above; and i t  is further 

ORDERED that dchidant’s cross iiiolion for a continuance is granted to the extent or 

permitting limited discovery regardirig Seneca’s rules and filed rates regarding the coinputatioii 

of the premium under the subject insurance policies and the motion is otherwisc dcnicd. 

DATED: Jund(),2008 
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