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SUPREME COURT OF The STATE OF NEW YORK — NEW YORK

COUNTY
PRESENT: HON. MARILYN SHAFER PART 8
Justice

STEVEN MALDONADO, INDEX NO. 602901/07

Plaintiff, MOTION DATE
-against-
MOTION SEQ. NO._001

NY CITY HOUSING, AUTHORITY, MOTION CAL. NO.

Defendant.

The following papers, numbered 1 to 5, were read on thls motion to dismiss the
complaint and cross motion to allow late filing.

PAPERS NUMBERED
Notice of Motion, Affirmation 1,2
Notlce of Cross-Motion, Afflrmation 3,4
Affirmation In Reply - Exhibits 5

Cross-Motion: [ ] Yes [ ] No

Upon the foregoing papers, it is ordered that the motion is
granted.

This is a motion by the NYC Housing Authority to dismiss a personal injury
action as untimely or, in the alternative, for plaintiff’s failure to comply with the
mandates sct forth in General Municipal Law § 50 (h)(5). Plaintiff cross moves to permit
latc scrvice.

Steven Maldonado, was 16 years old in 2002 when he fell in a stairwell in a

building owned by the Housing Authority. He filed a Notice of Claim on May 28, 2002.
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The Authority noticed a § 50 (h) hearing for June 25, 2002. Plaintifl and his
representative failed to appear. The hearing was rescheduled for July 19, 2002. Again,
plaintiff and his representative [ailed to appear. When the Authority contacted plaintiff’s
counsel, in January 2003, they were advised that the firm had rejected the claim and
closed the case.

No further activity occurred until, on August 28, 2007, plaintiff filed a summons
and complaint and requested a § 50 (h) hearing. The Authority was served on Septcmber
6, 2007.

The Authority moves to dismiss arguing the service is untimely and the
claim is time-barred. Plaintiff, through new counsel, cross-moves for an order
permitting late service arguing he did not know a § 50 (h) hearing was needed or
that his prior counscl had not served a summons and complaint.

The Housing Authority “may require any claimant hercunder to be
examined as provided in § 50 (h) of the General Municipal Law, and all the
provisions of such section shall apply to such cxaminations.” Public Housing Law
§ 157 (2).

Where a demand [or examination has been served as provided in
subdivision two of this section no action shall be commenced against the
city, county, town, village, firc district or school district against which
the claim is made unless the claimant has duly complied with such
demand for cxamination. (General Municipal Law § 50(h)(5)).

Public Housing Law § 157 (2) scts forth the statute of limitations for actions
commenced against the New York City Housing Authority:
An action against an authority for damages for injuries to real or personal

property, or [or the destruction thercof, or for damages for personal injuries,
alleged to have been sustained by rcason of the negligence of, or by the creation
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or maintenance of a nuisance by said authority, or any member, olficer, agent or
employee thereof, shall be commenced within one year and nincty days after
the cause of action therefore shall have accrued, provided that a notice of the
intention to commence such action shall have been served upon the authority. All
the provisions of section fifty-¢ of the general municipal law shall apply to such
notice. The authority may require any claimant hereunder to be cxamined as
provided in section fifty-h of the general municipal law, and all the provisions
of such section shall apply to such examinations. (Emphasis supplicd)
Pursuant to CPLR § 304, plaintiff had until June 30, 2003 to commence this action
unless a tolling provision applies. Since plaintiff was born on October 26, 1986 and
turned 18 on October 26, 2004, the limitation period was tolled to January 24, 2006.
(CPLR § 105 (j); General Municipal Law § 50 (1), 50 (¢) (5); CPLR § 208.)
Plaintifi’s filing, on August 27, 2007, was a year and a half aftcr the statute of

limitations had run. Although the period of limitation is automatically tolled upon

application for permission 1o file a late notice of claim, (Giblin v_Nassay County

Mecdical Center, 61 NY 2d 67 [1984]), the period of limitations passed before plaintifl’s
filing.

Respondent correctly notes there is no legal authority supporting the proposition
that a statute of limitations may be tolled afler it has cxpired or to [(ile a summons and

complaint after the expiration of the statute of limitations. (Pierson v City of New York,

56 NY2d 950 |1982]).
We have considered the other arguments of the parties and find them (o be without
merit.
Accordingly, it is
ORDERED that the motion by the [lousing Authority to dismiss the complaint is

granted; and it is further




ORDERED plaintiff’s cross claim 1s dented.

This reflects the decision and order of this Court.
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