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P l a i n t i f f ,  

- a g a i n s t -  

NEW WHITEHALT, APARTMENTS LLC,  

JANE S . SOLOMON, J. : 

This m a t t e r  a r o s e  whi1.e p l a i n t i f f  Maria 

DECISION AND ORDER 

I n d e x  No. 108937/04  

(Duran) o c c u p i e d  a p a r t m e n t  2 1 0 ,  a t  250 West l o o t h  S t r e e t ,  N e w  ? 

York, N e w  York  ( t h e  A p a r t m e n t ) ,  which  w a s  owned a n d / o r  managed b y  

d e f e n d a n t  N e w  W h i t e h a l l  A p a r t m e n t s  LLC (NWA) f rom t h e  time of 

Durari' s i n i t i a l  occupancy  i n  F e b r u a r y  1 9 9 3  t h r o u g h  2 0 0 4 .  

The c o m p l a i n t  a l l e g e s  t h a t  a s  o f  3 .998 ,  NWA b r e a c h e d  t h e  

l e a s e  a g r e e m e n t  w i t h  Duran by  f a i l i n g  t o  p r o v i d e  a d e q u a t e  

v e n t i l a t i o n  o r  a i r - q u a l i t y  m o n i t o r i n g ,  and by  f a i l i n g  t o  r e s p o n d  

t o  c o m p l a i n t s  c o n c e r n i n g  t o x i c  b l a c k  mold ( S t a c h b o t r y s  c h a r t a  ruin) 

arid t h e  c o n d i t i o n s  of t he  a i r  q u a l i t y  i n  t h e  Apartrnentl. The 

causes o f  a c t i o n  i n  t h e  complajr- i t  a r e  f o r  n e g l i g e n c e ,  a n d  f o r  

b r e a c h  of c o n t r a c t  o r  Lhe warranty of i m p l i e d  h a b i t a b i l i t y .  

NWA s e e k s  a n  o r d e r :  ( i )  p r e c l u d i n g  e x p e r t  t e s t i m o n y  a t  t r i a l  

b e c a u s e  Durarl has y e t  t o  name a t r i . a l  e x p e r t ;  ( ii) p u r s u a n t  t o  
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CPLR 3212, 

on t;he ground that. no trj.able issues of  f a c t  exist; and  (iii) 

pur..;uant t o  CPLR 2 1 d - c ,  g r a n t i n g  summary judqment dismissing the 

complaint on the qround that plainti-ff' s neqligence claim was 

y-ranti.r-ig it surrunary judgment dj sniissing the complaint 

untimely commenced. 

The applicable statiute o f  limitations is qenerally a 

t.hreshold issue jn tort. actions. See e . q .  Sommer v Federal 

siqnal. Corp., 79 NY2d .540 ( 1 9 9 2 ) .  'The limitations period f o r  

exp0sur.e to toxic environmental agents is given by CPLK 214-c, 

which permits an action to be commenced within three years of the 

plaintiff discovering the injury, or f rom when the plaintiff 

should have di.scovered i t  by the exercise of reasonable 

diligence. 'The six-year limitations period for breach of 

contract or breach of the warranty of habitability i s  given by 

CPJAR 213(2). See also So,lnw v Wellner, 86 NY2d 582 ( 1 9 9 5 )  + 

In Duran's Examinatj.on Before Trial (EBT) of April 2 4 ,  2006, 

she stated that: (i) she started to feel s i c k  from the conditions 

in 1.998 (15:9-22); (ii) she made complaints about .those 

condikions in 1998 ( 1 6 : 1 5 - 1 7 : 1 2 ) ;  and (iii) she started 

researching Stach.botrys in 1998 (18: 1.0-15; and 25: 9 - 1 4 )  . In 

addition, D u r a n  sent a letter, dated March 19, 2004, complaining 

of five-year old hazardous conditior-is in the Apartment affecting 

her hea1t.h. The document captioned Verified Bill of Fart.icul.ars 

dated April 22, 2005 s t - a t e s ,  among other things; 
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“1. The o c c u r r e n c e  t o o k  p l a c e  i r i  1998 t o  p r e s e n t . ”  

“8- (a) P l a i n t i f f  was confined t o  lrhc h o s p i t a l  f o r  
a p p r o x i m a t e l y  one (1) week immedia te1  y f o l l o w i n g  t h e  
a f o r e s a i d  c)c:c,urrence. 

( b )  P l a i n t i f f  w a s  c o n f i n e d  to h e r  bed for a p p r o x i m a t e l y  
1 !+ y e a r s  immedi . a t e ly  f o l l o w i n g  t.he a f o r e s a i d  occurrence and 
i n t e r m i t t e n t l y  t h e r e a f t e r  t o  d a t e .  

( c )  P l a i n t i f f  was c o n f i n e d  t o  h e r  home for a p p r o x i m a t e l y  
1 49 y e a r s  i m m e d i a t e l y  fo1l .owiny t.he occurrence a n d  
i n t e r m i t - t e n t l y  t h e r e a f t e r  t o  dat.e. I’ 

13uran has attempLed t o  correct t h e  dates g i v e n  in t h e  EBT by  

s u b m i t t i n g  a e r r a t a  s h e e t  some 2 2  months  a f t e r  t h e  E B T .  T h i s  

a t tempted  c o r r e c t i - o n  i s  r e j e c t e d  a s  a m a t t e r -  o f  law. CPLR 

31.16 ( a )  e x p l  i c i t l y  provides t h a t  \‘ [ n ]  c) c h a n g e s  t o  t h e  t r a n s c r i p t  

may be made b y  t h e  w i t n e s s  more t h a n  s i x t y  d a y s  a f t e r  s u b m i s s i o n  

t o  t h e  witness  f o r  e x a m i n a t i o n .  ’ I  C o u r t s  have  been r e l u c t a n t  t o  

v a r y  t h e  t i m e  period f o r  c h a n g e s  t o  a deposition e v e n  w i t h i n  two 

months  of t h e  60-day p e r i o d  “ w i t h o u t  a strong showing  of  

j u s t i f i c a t i o n . ”  Zarnir v H i l t o n  Hotels C o r p . ,  304 A D 2 d  4 9 3  (l‘t 

Dept 2003); see also 4 6  S i e g e l ’ s  P r a c t i c e  Review 1, N e w  L a w s  on 

Siqnincy a n d  I J s i n y  D e p o s i t i o n s ,  a t  1 (Ju1.y 1996). 

The c o u r t  a l s o  n o t e s  t h a t  Duran makes no a t t e m p t  t o  explain 

why t h e  answers i n  the EBT were i n c o r r e c t .  See Rodrisuez v OD&P 

C o n s t r . ,  194 Mj.sc  2d 284 (Sup C:t, Bronx County  2 0 0 2 )  ( c h a n g e s  

allowed where e r r a t a  s h e e t ,  i n  c o m p l i a n c e  w i t h  CPLR 3116,  was 

accompan ied  b y  a s t a t e m e n t  e x p l a i n i . n g  reason for each change) . 

Rather, Duran o n l y  a t t e m p t s  t o  e x p l a i n  t h e  d e l a y  i n  c o r r e c t i n g  
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t h e  EH'T.  T h i s  is i n s u f f i c i e n t  as a m a t t e r  of  l a w .  Ma.rzan v 

P e r s a u d ,  29 AD3d 652 ( 2 " "  Depl: 2006) (concl . r l sory  r e a s o n  f o r  

c o r - r e c t i o n  i n s u f f i c i e n t  t o  e x p l a i n  s i g n i f i c a n t ,  s u b s t a n t j . v e  

arnendmerit t o  d e p o s i t i o n  t e s t i m o n y )  ; Marj-ne 'T rus t  C o .  o f  W e s t e r n  

N e w  Yor-k v C o l l i n s ,  1 9  A D 2 d  8.57 (4t . t '  Dept 1363) ("t-he omnibus 

s t a t e m e n t  of the w i t n e s s  that c o r r e c t i o n s  were made t o  c o r r e c t  

his e r r o r s  i n  t e s t i f y i r . i y  . _ _  i s  imprope r ' ' ) .  

The coiirlr d e c l i n e s  t o  u s e  i t s  powers  u n d e r  CPLR 2 0 0 4  t o  

e x t e n d  t.he 60-day d e a d l i n e  t o  2 2  months .  Compare Binh v B a a l a n d  

- I  IJSA 286 AD2d 613 (l,',' Dept 2 0 0 1 )  ( s l i c r h t  d e l a y  i n  f u I - n i s h i n g  the 

e r r a t a  s h e e t  a l l o w e d )  . 

I n  v i ew of  t h e  a s s e r t j o r i  t h a t  t h e  e x p o s u r e  t.o mold oc:curred 

i n  1 9 9 8  arid s h e  d i s c o v e r e d  t h e  i n j u r y  t h a t  y e a r  a s  w e l l ,  a n d  t h e  

commencement o f  t h i s  a c t i o n  i n  2 0 0 4 ,  h e r  c l a im i s  t i m e  b a r r e d  

u n d e r  CPLR 214-c .  A s  a r e s u l t ,  t h a t  p o r t i o n  of  t h e  c o m p l a i n t  

s e e k i n g  r e c o v e r y  i n  n e g l i y e n c e  f o r  e x p o s u r e  t o  t o x i c  a g e n t s  i n  

t-he Apar tmen t  i s  d i s m i s s e d .  I n  t h a t  l i g h t ,  t h e  r e q u e s t  f o r  a n  

order p r e c l u d i n g  e x p e r t  t e s t i m o n y  migh t  b e  moot ,  e x c e p t  t h a t ,  

w h i l e  it is n o t  s o  denomina ted ,  t h i s  p a r t  o f  t h e  m o t i o n  m i g h t  b e  

c o n s i d e r e d  t h e  r e q u e s t  for a " l e s s  d r a s t i c  s a n c t i o n "  t h a n  

d i s m i s s a l  d i r e c t e d  by t h e  A p p e l l a t e  D i v i s i o n  when i t  r e i n s t a t e d  

t h e  c o m p l a i n t  i n  it-s d e c i s i o n  o f  May 8 ,  2007 ( 4 0  A D 3 d  287 [l"' 

Dept 200'11 ) , a n d ,  a c c o r d i n g l y ,  should be a d d r e s s e d  h e r e .  In 

c o n t e x t ,  however ,  NWA i s  r a i s i n g  t h e  i s s u e  of p r e c l u s i o n  n o t  
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based or1 f a i l u r c s  p r i o r  t o  t h e  appeal, b u t  b e c a u s e ,  months  l a t e r ,  

no e x p e r - t  had  y e t  b e e n  p r o f f e r e d .  

NWA r e l i e s  on more than t h e  s i m p l e  f a c t  of f a i l u r e  t.o name 

a n  e x p e r t  w i t n c s s ;  i t  p r o v i d e s  \:he a f f i d a v i t  of S t u a r t  Young, 

M .  D . ,  w h o  i s  Roard C e r t . j . f i e d  i n  A l l e r g y ,  t o  c h a l l e n g e  t h e  m e r i t s  

01 Duran‘ s  c l a i m e d  i n j u r y .  H e  s t a t e s  t h a t  Duran f a i l e d  t o  a p p e a r  

for an e x a m i n a t i o n ,  b u t  t h a t  t h e  medical r e c o r d s  h e  reviewed do  

n o t  “show a n y  a l l e r g y  t o  mold,  any  t e s t  f o r  s u c h  a l l e r g y ,  o r  a n y  

o t h e r  p r e - d i s p o s i t i o n  t o  a l l e r g y - t y p e  symptoms a s  a r e s u l t  o f  

e n v i r o n m e n t a l  t r i q g e r s .  . . . There a r e  no s k i n  t e s t s  o r  “RAST” 

t e s t  o f  a n y  t y p e  (mold e s p e c i a l l y )  - . . P e r s o n s  who h a v e  m o l d  

a l l e r g y  h a v e  h i g h l y  p o s i t i v e  s k i n  or b l o o d  t e s t s  t o  m o l d . ”  

S i g n i f i c a n t l y ,  h e  gocs on t o  s a y ,  f i r s t ,  t h a t  “none”  of h e r  

a l l e g e d  symptoms, namely a s thma ,  b r o n c h i t i s ,  memory l o s s  (31: 

s y n c o p e ,  “c;ln be c a u s e d  by i n d o o r  mold e x p o s u r e ” ,  and s e c o n d ,  

t . h a t  “ t h e r e  a r e  no c u r r e n t  u p d a t e d  s c i e n t i f i c  d a t a ,  o r  u p d a t e d  

m e d i c a l  t r i a l s ,  t h a t  s u p p o r t  t h e  c l a i m  t h a t  i n d o o r  r e s i d e n t i a l  

mold c a u s e s  Lhe a i l m e n t s  i d e n t i f i e d  by her. Any c o n c l u s i o n  t . h a t  

i n d o o r  r e s i d e n t i a l  mold c a u s e s  t h e  a i l m e n t s  i d e n t i f i e d  b y  M s .  

A lva renga -Duran  i s  a c o n c l u s i o n  t h a t  i s  n o t  g e n e r a l l y  a c c e p t e d  i n  

t h e  m e d i c a l  community j.n g e n e r a l ,  and t h e  a l l e r g y  community i n  

p a r t i c u l a r .  

I n  r e s p o n s e ,  Duran became o b l i g a t e d  n o t  o n l y  to name h e r  

t r - i a l  cxper-t  and  e x p l a i n  t h e  d e l a y ,  b u t  a l s o  t o  come forward w i t h  
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p r o b a L i v e  e v i d e n c e  c o n t r o v e r t i n g  t h e  o p i n i o n s  of  D r .  Young. She 

p r o v i d e s  a n  “ A f f i r m a t i o n  of  M e d i c a l  T r e a t m e n t ”  f rom E .  N e i l  

S c h a c h t e r ,  M .  D., a Board  Cecti f i c d  p u l m o r l o l o g i s t .  H e  s t a t e s  t h a t  

Du I-a n ’ s d i. a gno s i s i s e n  v i rorirrie ri  t a 1 3. s t hma. /b r on  c h i t  i s s e c o n d a r y  t o  

rno1.d e x p o s u r e  a n d  recur-r-ent .  c h r o n i c  s i n u s i t i s  s e c o n d a r y  t o  mold 

c x p o s u r e ,  a n d  Lhat  “ w i t h  m e d i c a l  c e r t a i n t y ”  t h e s e  c o n d i t i o n s  

w e r e  c a u s e d  by h e r  mold e x p o s u r e  e x p e r i e n c e d  a t  h e r  a p a r t m e n t . ‘ ’  \\ 

ThTs s u b m i s s i o n  i s  n o t  r e s p o n s i v e  t o  D r .  Young‘s. I t  i s  a 

c o n c l u s i o n  w i t h o u t  a f a c t u a l  b a s i s  and ,  a c c o r d i n g l y ,  i n a d e q u a t e  

t o  r a i s e  ;1 t . r i . ab le  i s s u e  on c a u s a t i o n .  Moreover ,  D r .  S c h a c t e r  

does n o t  c o n t e s t  D r .  Young’s a s s e r - t i o n  t h a t  none  of p l a i n t i f f ’ s  

a l l e g e d  i n j u r i e s  a r e  a t t r i b u t a b l e  t o  mold e x p o s u r e  u n d e r  a n y  

t h e o r y  g e n e r a l l y  a c c e p t e d  a s  r e l i a b l e  in t h e  r e l e v a n t  m e d i c a l  

c o m m u n i t i e s .  See, P e o p l e  v Weslev, 8 3  NY2d 4 1 7  (19931, a n d  Marso 

v Novak, 4 2  A D 3 d  3 7 7 ,  3’78-379 (lst Dcpt 2007) ( ” .  . . i t  i s  

p l a i n t i f f ‘ s  b u r d e n  t o  show t h a t  h i s  o r  her e x p e r t ’ s  theory i s  

g e n e r a l l y  a c c e p t e d  i n  t h e  r e l e v a n t  community” [ c i t a t i o n s  

omi t t ed ]  ) . 

NWA f a i l s ,  howevcr ,  t o  a d d r e s s  Duran ‘ s  c l a i m  f o r  b r e a c h  o f  

c o n t r a c t .  or  b r c a c h  of t h e  w a r r a n t y  of h a b i t a b i l i t y  w h a t s o e v e r .  

Those  c l a i m s ,  s u b j e c t  t o  a s i x - y e a r  l i m i t a t i o n s  p e r i o d  (CPLR 

2 1 3  [ 2 ] ) ,  a r e  t i m e l y .  

Sumnary judgment  r e q u i r e s  a d e m o n s t r a t i o n  of  e n t i t l e m e n t  t o  

judqmcn t  a s  a m a t - t e r  o f  l aw .  CPLR 3 2 1 2 .  A s  no  s u c h  showing  has 
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. .  

been made, and courts lhave main ta i r - led  t h e  v i a b j - l i t y  of causes of 

ac- t - ion .€or. b r e a c h  oJ the warrar1t:y o f  h a b i t a b i l i t y  d e s p i t e  ?he 

disrnissal o f  a c o n c u r r e n t  ncgl.igcnce component a s  time-barred 

( M a r t i n  v 1.59 West 8 0  S t .  Corp., 3 AD3d 439,  4 4 0  [13+ Dept 

2 0 0 4 1  ) , t h e  motion for summary  judgment dismissing the sec:ond 

cause of acl-.ion i s  denied. A c c o r d i n g l y ,  .it is hereby 

ORDERED t h a t  t h e  mot . i an  of d e f e n d a n t  N e w  Whitehall 

Apart-rnents  LLC i s  granted to the extent that the first cause  of 

a c t i o n  i s  dismissed, and i t  is o t h e r w i s e  d e n i e d ;  anci i t  i s  

f u r t h e r  

ORDEmD t h a t  the balance of  the action i s  t r a n s f e r r e d  t o  t h e  

Civil C o u r t  pursuanis  t o  s e p a r a t e  o r d e r .  

D a t e d :  I S ~ ~ n e  , 2 0 0 8  

ENTER: 

I f . 2 . C .  
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P R E  S E N  T: 

Hon. JANE SOLOMON 
JUSTICE ORDER OF TRANSFER-325(d) 

I t  appearing that the Civil Court of the City ofNew York has jurisdiction of thc parties to this action and 

pursuant to Rulc 202.1 ?(a) of thc Uniform Civil Rules for thc Supreme Court and the County Court, it is 
G 

ORDERED, that this cause bearing Calendar Number 3~ - -  1, - dd76 ? be, and i t  hereby is, stricken 

from the Calendar of this Court and transfcrred to the Civil Court of thc City of New York, County of New York, 

and it is further 

ORDERED, that thc clerk of New York County shall transfer to the clerk of the Civil Court of the City of  

New York, C'ounty of Ncw York, all papers in this action now in his posscssion, upon payment of his proper fees, i f  

any, and the clerk of thc Civil Court of the City of New York, County of New York upon service of a certified copy 

of this order upon him and upon delivery of the papers o f  this action to him by the clerk of thc County of  New York, 

shall place this action upon the appropriate calendar of the said Civil Court for jirry/+rm-+y causes, among the 

issues filed for the 5 4 f Term, I@ 20 UT;/ , without the payment of any additional fccs, and 

i t  is hrthcr 

OR.llERED, that the abovc-entitled cause be, and it is hereby, transferred to said Court to be heard, tried and 

determined as if originally brought therein but subject to the provisions of CPLR 325(d). 

E N T E R ,  n 
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