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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 1 

LARRY E. KNIGHT, INC., LARRY KNIGHT, and 
GRAPHIC ARTS MUTUAL INSURANCE CO., 

X _____-------------__------------------”----------------~------------------- 

Plain tiffs , 

-against- 

QBE INSURANCE CORP. and JEM ERECTORS, INC., 
(pertaining to an underlying action entitled: Richard 
Conrad v 105 Street Associates, LLC, mal., 

MARTIN SHULMAN, J.: 

Defendants QBE Insurance Corp. (“QBE”) and Jem Erectors, Inc. (“Jem”) move, 

pursuant to CPLR 3212, for an order granting summary judgment. Plaintiffs Larry E. 

Knight, Inc., Larry Knight (collectively, “Larry Knight”) and Graphic Arts Mutual 

Insurance Co. (“Graphic”) cross-move, pursuant to CPLR 3212, for an order granting 

summary judgment. 

Plaintiffs commenced this action seeking a judgment declaring that plaintiffs are 

entitled to a defense and indemnification in an underlying personal injury action brought 

by a Jem employee who tripped over some plywood debris at a construction project. 

The Larry Knight plaintiffs were the general contractors on the project. Plaintiff Graphic 

insured Larry Knight. Defendant Jem was the steel subcontractor on the project, and 

the defendant QBE was its insurer. 

In support of its motion for summary judgment, defendant QBE alleges that Larry 

Knight is not an additional insured under the QBE policy, and that there is no written 

contract that requires Jem to name Larry Knight as an additional insured under the 
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QBE policy. In support of its motion for summary judgment, defendant Jem argues 

that: 1) the claim for contractual indemnification against it should be dismissed on the 

ground that Larry Knight has asserted an earlier identical claim against Jem in the 

underlying personal injury action; 2) the subcontract does not establish a duty to 

indemnify; 3) because it was not using any plywood on the day of the trip and fall there 

is no evidence of Jem’s negligence; and 4) any claim against Jem for breach of the 

contract to purchase insurance should be dismissed because Larry Knight has its own 

insurance with Graphic. 

In support of their cross motion for summary judgment, plaintiffs Larry Knight and 

Graphic argue that the subcontract requires Jem to defend and indemnify Larry Knight 

and that the QBE policy affords coverage to Larry Knight for the underlying loss. It is 

alleged that the plywood debris was Jem’s responsibility because it was responsible for 

clean-up and there were no other sub-contractors working on the day of the trip and fall. 

The proponent of a summary judgment motion must make a prima facie showing 

of entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate 

any material issue of fact from the case (JMD Holding CQ rp. v Conqress Fin. Corn., 4 

NY3d 373 [2005]; AlvareZ v Prospect Hosp., 68 NY2d 320 [1986]; Friends of Animals, 

Inc. v Associated Fur Mfrs., Inc., 46 NY2d 1065 [1979]). The failure to make such 

showing requires denial of the motion, regardless of the sufficiency of the opposing 

papers (Wineqrad v New York Univ. Med. Ctr., 64 NY2d 851 [1985]). Once this 

showing has been made, however, the burden shifts to the party opposing the motion 

for summary judgment to produce evidentiary proof in admissible form sufficient to 
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establish the existence of material issues of fact which require a trial of the action. 

Mere conclusions, expressions of hope, or unsubstantiated allegations are insufficient 

for this purpose (Zuckerman v Citv of New York, 49 NY2d 557 [I 9801). 

To be entitled to indemnification, Larry Knight is required to demonstrate that no 

negligent act or omission on its part contributed to the underlying injury and that its 

liability is purely vicarious (Itri Brick &I Corlcrete Corp. v. Aetna Cas. & $u r. Go., 89 

NY2d 786 [I  9971). On these papers, there are issues of fact concerning the exact 

cause of the underlying trip and fall, precluding summary judgment in either the 

defendants’ or the plaintiffs’ favor on the claims for either common-law or contractual 

indemnification (Mannino v J.A. Jones Constr. Group, LLC, 16 AD3d 235 [IEt Dept 

20051). The injured worker very clearly testified that he noticed debris before he tripped 

and fell, and that Jem was responsible for clean-up. 

Contrary to the defendants’ assertion, the subcontract between Larry Knight and 

Jem, at paragraph 4.6.1 , requires indemnification. Moreover, the additional insured 

endorsement (Exhibit D to the motion) provides additional insured status to an entity 

“[als required by written contract” and there is some evidence that the policy issued by 

QBE to Jem names Larry Knight as an additional insured. 

As to whether or not QBE timely disclaimed, if the claim falls outside the policy 

coverage, the insurer is not required to disclaim (National Abatement Corp. v National 

Union Fire Ins. Co. of Pittsburqh, PA, 33 AD3d 570 [ I n t  Dept 20061). 

Finally, the fact that some of the same claims, such as the duty to defend any 

claims arising out of the subcontract, and whether Jem procured insurance coverage 
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required thereunder, are now pending in the personal injury action, is not a basis for 

dismissal, at this juncture, of this separate declaratory judgment action (Callan v 

Structure Tone, Inc., 2008 WL 2369782, 2008 NY App Div LEXIS 5278, [Iat Dept 

20081). 

Accordingly, it is 

ORDERED that the motion and the cross motion are both denied. 

Counsel for plaintiffs and defendants are directed to appear for a status 

conference on August 5, 2008 at 9:30 a.m., 11 1 Centre Street, Room 1127B, New 

York, New York. 

This constitutes this court's Decision and Order. Courtesy copies of this 

Decision and Order have been provided to counsel for the parties. 

DATED: New York, New York 
y - / 2 ~ ~ ~  , 

June 30,2008 /< ,' 

HON. MARTIN SHULMAN, J.S.C. 
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