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SUPREME COIJR'I' OF 'THE STATE Ob' NEW YORK 
COUNTY OF NEW YORK: PART 54 

Plaintil'f's, 

-against- 

TOMMY CIHIU, SANDY CHIIJ, 
and GOIII)ON HOMES [NC., 

Defendants. 

KOIINREICH, SHIRLEY WERNER, 1.: 

Motion scquenccs 002 and 003 are licrcby 

This is an action by plaintirf' homeowners, David Louic and h a  Louie, seeking 

damages lbr h i d ,  misreprcscntation, breach of warranty, breach of contract, indemnity 

and negligence. Derendants arc a real estate develop-,  Gordon Homcs, Inc. (Gordon 

I lomcs), and its owners, Tommy Cliiu and Sandy Chiu. Plaintiff's compliant alleges that 

the Certificate of Occupancy (CO) obtained by dekndants for plaintiff's' home was 

fraudulent and/or invalid. 

Delendants move in motion sequence 002 for dismissal of' all claims, pursuant to 

CPLli 321 1 ,  due to the hilure of plaintiffs counsel to appear for scheduled mediation. 

hi motion sequence 003, defendants move for summary judgment, pursuant to CPIX 

3212, on the ground that the New York City Department of'Buildings (TIOB) was the 

culpable party because it issued the same CO numbcr to two properties. I n  addition, 

dcfcndants argue that i t  was the architect's responsibility to obtain the CO. 

Buckground 

In 1989, plaintiffs purchased a home located at 27 Christine Court, Staten Island, 
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NY, from Gordon Iiomcs, which was owned and opcratcd by defendants Tommy and 

Sandy Chiu. The home is part of a Gve-house developinciit thal was constructcd by 

Gordon I loincs on Cliristirie Court. 

Pursuant to Paragraph 16 of the contract o l  sale, Gordon Homes was obligatcd to 

obtain n CO. Paragraph 16 provides that: 

Sellers agree to deliver a Certiticatc of Occupancy lor the dwclling, but title closing 
shall not be adjourned for lack of same, it being understood and agreed that the sum 
of$5,000.00 from Scllcr's money will be held in escrow by the Lending Institution 
or Seller's attorney pcnding production and delivery of such Certificate. Purchasers 
ngrce to cooperate in the obtaining of a Certificate of Occupancy in the subject 
premises after closing has occurred and will refrain horn taking any action or making 
any alteration or irnprovcment which would interfere with or delay the issuance of 
the Certificate of Occupancy. This paragraph shall survive title closing and deed 
delivery and Purchascrs shall be liable to Seller for any delays caused by the actions 
mentioned herein above. 

In 1989, dekndants gave plaintiffs a copy of a temporary CO. Plaintiffs moved 

into the home in 1989 following the completion of construction and the installation of a 

swimming pool by a contractor other than Gordon Homcs. Plaintiffs aver that they spoke 

with the Chius scvcral timcs about the issuance o f a  final CO after they moved into the 

homc and they assured them that it had been obtained. Asa 1,ouie states that both Chius 

told her that the Rnal CO had bccn issued and taken care of, but that they would have to 

wait. 'l'he Chius did not clarifL why plaintil'fs had to wait to receive the CO. 

In 1992, plaintiffs attempted to refinance the homc, and were inibmed that a final 

CO had ncvcr bccn issued. Plaintirk requested and received a final CO from the defendants. 

In 2004, plaintiffs sought to sell tlicir horne. Alter entering into contract with the buyer, 

plaintiffs wcrc notifiud by thc buyers' mortgage insurance company that the h a 1  CO was 

not on tile with tlic DOB. Thc CO number on the document provided by dcfcndants in1992 
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corresponded to a diffcrciit property. All fivc homes on Christine Court had similar 

problcins with thcir final CO. Plaintiffs now assert that the h a 1  CO givcn to them by 

defendants was illegitimate. 

Delendants claim that they hired John Huday, the original architect, to obtain lhe 

temporary and Gnal COS for all the homes in thc dcvelopment. Defendants also claim that 

Thcrcsa Buday, John Buday’s daughter, who worked as ail cxpediler in his office, organized 

and submilted the paperwork to obtain a CO for plaintiKs’ home. Mr. Buday disputcs the 

assertion that he was hired and paid by defendants to obtain the COS I‘or plaintiffs’ home and 

the other homes on Christinc Court. Mr. Buday states that while Mr. Chiu consulted with 

him about the process of obtaining the CO for 27 Christine Court, Mr. Huday was ncvcr 

retained by defendants to obtain and never filcd any paperwork for a CO for plaintiffs’ 

home. Theresa nuday never appeared as a deposition witness and has not siibniittcd an 

alfidavit on this motion. Defendants also argue that plaintifls admitted at their depositions 

that tlic CO was not forged or fakc. 

Mr. Buday explained that he was aware of thc DOB issuing the same CO number to 

two different homes in previous situations, through mix-ups in the DOE office. Mr. Buday 

also explained that a corruption investigation was being conducted around the time the 

application for the h a 1  CO was issued and the folder for 27 Christinc Court was taken as 

part of this investigation. As a result, tlic folder containing the information relevant l o  

plaintiffs’ honic iiccdcd to be re-submitted to the DOB. 

Plaintifh were required to obtain a new CO for the contract lor tlic sale to procccd, 

which took several months. Plaintiffs hired Mr. Buday to obtain the new CO from the DOB. 

Plaintiffs had alrcady purchased another home, in anticipation of the sale of the Christine 
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Coui+t home, and wcrc rcquired to pay for both homes while waiting lor the DOB to issue 

a new CO. 

Motion to llismiss fiir Fuilure to Appear a/ Mediution 

Delendants’ attorncy avers that plaintiffs’ counsel failed to appear for two court- 

schedulcd mediation meetings. ‘The a l l h a l i o n  ofplaintiffs’ counscl denies lhal hc willfully 

hiled to appear for nicdiation sessions. l lc  avcrs that he received no noticc ofthe first two 

mediation dates and had mis-calendared the third. 

‘I’lic failure to appear for status conlerences is not a su lk i en t  ground lor dismissing 

the action. Anzericnn Audio Serv. Bur, Inc. v. AT&7C:’orp., 33 A.D.3d 473, 477 ( I “  Dept. 

2006). There is no ground for dismissal when therc is no pallem of delay and counscl fiiled 

to appear because he mis-calcndared the dale. Truvelers Inns. Co. v. Ahelow, 14 A.13.3d 395, 

395 (1’‘ Dcpt. 2005). Furlher, if the party or counsel is unaware ofthc mediation datc, then 

dismissal is not jusliiied. Jones v. New York C’ity Tr. Auth., 293 A.D.2d 322, 322 ( I ”  Dept. 

2002). 

MotioigLfbr Surnrnnry Judgment 

Standard of Review 

Summary judgment may only be granted when it is clear that there is no issue o l  

triable fact. Alvurez v. l’uo.spec/ lloxp., 68 N.Y.2d 320,325 (1986). The moving party bears 

the burden o l  making a p i m a  jucie showing of cntitlenient lo judgment as a matter of law 

by submission of evidentiary prool in admissible form. Zuckerrnun v. Cily qf’New York, 49 

N.Y.2d 557, 562 (1980); K J .  Capelin Assoc. v. Globe Ffi. C.’orp., 34 N.Y.2d 338, 341 

(1974). Oncc such a showing is made, thc burden shifts to thc opposing party to provide 

sulficient evidcncc to dcinnnstrate a material triablc issue o f h c t .  Afvarez, supru, 68 N.Y.2d 
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at 324. When evidence necessary to defeat thc motion is in the sole possession of the 

moving party, thc summary judgment motion can and should be denied. Punk v. Village of 

Canajoharic, 275 A.D.2d 508, SO9 (3rd Dcpt. 2000). Additionally, the court must consider 

all papcrs subinittcd in tlic light most hvorable to the noli-moving party. Murtin v. Rriggs, 

235 A.D.2d 192, 196 (1" Dept. 1997). In doing so, the court must not assess credibility. 

Capelin, .wpra, 34 N.Y.2d at 341. Ilthere is any question about the existence of an issue 

of matcrial fact, thc motion for summary judgment must be dcnied. Phillips v. Kuntor & 

Co., 31 N.Y.2d 307 (1972). 

Cniicl us ions c,f Lirw 

1. Breach of Contract 

In searching the record, the court finds that plaintiffs arc entitled to summary 

judgment on their breach of contract claim against Gordon Homes. The construction of a 

plain and unambiguous contract is for the court and circumstances extrinsic to the agreement 

will not bc considcrcd when the intention orthe parties can bc gathered horn the instrument 

itsell. CPLR 3212(b); Wrst, Weir & tlartel, Inc. v. Mury Carter Paint Co., 25 N.Y.2d 535, 

540 (1969). Here, the contract unambiguously provided that Gordon I lomes was requircd 

to produce a valid CO, and thc evidence that Gordon Homes delegated that duty to thc 

architect is cxtrinsic, at variance from the contract t e r m  and cannot bc considered. 

Dcfcndants' contcntion that the fdult lies with the DOLI is unavailing. Thc purpose of 

contract law is to allocate the risk involved in the perhrmance of the terms of the contract 

and to excuse perhrmance only in extreme cascs. Kel Kim Corp. v. Cenlrul Mmkets, Inc., 

70 N.Y.2d 900, 902 (1987). Generally, a party that enters into a contract must perPorm or 

respond in damages fbr the failurc to perform cvcn if unforeseen circumstanccs make the 
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perfoi-rxiance more difficult or impossible. Id. IC there were a mistakc by thc DOB in issuing 

an incorrect CO numbcr, that risk was allocated to Gordon Homes undcr. the contract. 

Hence, plaintiffs havc as cstablished as a matter of law that Gordon Horncs breached the 

contract and plaintiffs are entitled to summary judgment on thc fourth cause 01. action. 

I-Iowever, in searching thc record, the court finds that the individual defendants are 

cntitlcd to summaryjudgnicnt dismissing thc brcach of contract claim. CPLR 321 2(b). A 

busincss can bc incorporated for thc exprcss purpose of avoiding personal liability. Rartle 

v Home Owncr,r C’ooperative, Inc., 309 N.Y.  103, 106 (1955). A court may pierce the 

corporate veil where necessary to prevent fraud or lo achieve equity. Hilly v ronsolidutcd 

Machine ’IhoZ Corp , 5 1 N.Y .2d 152, 163 (1 980). Disregard of the corporatc form requires 

cvidcnce that the corporation is uscd for pcrsonal rather than corporate purposes. Wulkowky 

v C’arlton, 18 N.Y.2d 41 4 (1 966). I Icrc, t h e  is no such evidence and the sole contracting 

party was Gordon Homes. Therefore, the breach of contact claim against the individual 

defendants must bc di sm j ssed. 

2 Fruud 

‘J’hcrc are issues of fact that rcquirc denial of defendants’ motion for summary 

judgment on the first cause of action for fraud. A fraud claim should bc dismissed as 

rcduiidant when it merely restates a brcach of contract claim, i.e., when the only fraud 

alleged is that the defendant was not sincere when it promiscd to perform the conlract. 

Gordon v Dino Uc. Lrrurentiis (-‘orp., 141 A.D.2d 435,436 ( l q t  Depl. 1988). By contrast, a 

cause of action for fraud may bc inaintaincd whcrc a plaintiff plcads a breach of duty 

separate from, or in addition to, a breach of the contract. Non-lineur Trading Co. v. 

Braddis Assocs , 243 A.D.2d 107, 1 18 (1 ‘‘ Dcpt. 1998). For examplc, if a plaintiff alleges 
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that it was induccd to enter into a transaction because a derendant misrepresented inatcrial 

facts, the plaintiff has stated a claim lor lr'raud even though the same circurnstanccs also give 

risc to tlic plaintifi's breach of contract claim. M B  Enters. v. Emst  & Young , 182 A.11.2d 

971, 972-973 (3'" Dept. 1992). llnlike a misrepresentation of future intent to perform, ;I 

misrepresentalion of present iacts is collatcral to the contract (though it may have induccd 

the plaintiffto sign the contract) and thercforc iiivolves a separate brcach of duty. Deerfield 

Cornrnainicalions C'orp. v. Che.rehrough-Poncis, Inc., 68 N.Y .2d 954, 956 (1986). Intent to 

dcccivc and dctrinicntal reliance are elements that must be proven in addition to a material 

representation of fact. WIT Holding Corp. v. Klein, 282 A.Il.2d 527, 528 (2"d Dept. 

2001 );Securitie,r Inv. Protection C'orp. 17 BUO Seidmun, 95 N.Y .2d 702, 709 (2001); see 

also, Bruckctt v Griswold, I12 N Y  4.54 (1889), Wurren v Forest Lawn Cemetery & 

Muu.solezrni, 222 AD2d 1059 (4th Dept. 1995). Finally, it must be shown that dekndant's 

misrepresentation was the causc of plaintiffs loss. S/utman v Chemical Bunk, 95 N.Y 26 

24, 30 (2000). 

In this case, there is evidence that plaintill's detriincntally relied on the invalid CO 

defendants provided and suffered losscs as a result o l  their inability to close on the sale of 

their home. In addition, there is an issue ollact  as to wliethcr defendants had the requisite 

intent to deceive. An infercncc of deceit could arise lrom the provision of an invalid CC) in 

1992, the fact that Gordon 1 loiiics failed to get a CO for plaintiffs' home, as well as all the 

othcr homcs in the same development, and the architect's denial o l  dekndants' contention 

that he was rcsponsible. Thc intentional provision oi'an invalid CO, if proven, is a brcach 

o r  duty separate lium the breach of thc contract and can give rise to a finding of fraud. 

The court disagrees that plaintiffs adiriittcd at their depositions that dcfcndants did 
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not cornniit an intentional fraud. When pressed to support the allegation in thc complaint 

that the temporary and h a 1  COS wcrc “fakc,” David Louie tcstified that they were 

“illegitimate” and then clarificd that “[flake is not legitimate” and “[a]Iso false.” David 

Louie EB‘I’, pp. 7-8. Asa Louie, stated that “[llake is not true ... I don’t use thc word false. 

That’s not the truc paper,,, Wc cannot use this paper to closc thc house,” and ‘wc cannot 

close because the Certilicate of Occupancy is not legit.” Asa Louic, pp. 8-10. The court 

rules that this is sufficient to raise an issue of [act as to intent to deceive, a [act which almost 

always must bc cstablishcd by circumstantial evidence. 

3. Negligence 

The sixth cause of action for negligcncc must be dismissed because it is merely a 

breach of contract claim plead as a torl. A tort obligation is separate from the obligations 

imposed by a contract. New York Univ. v. Cont’l Ins. Co., 87 N.Y.2d 308, 316 (1995). 

When a party is seeking only to cnforcc a contract, there is no tort claim. Id.; see Sommcr 

v. Federal Signal Corp., 79 N.Y.2d 540, 552 (1992); Bellevue S. A,ssoc.s v HRII Constr. 

Cnrp., 78 N.Y. 2d 282, 293-95 (1991). Further, it has been well establishcd that a breach 

of contract is not a tort unless there is a separate legal duty from the contract that has bccn 

violatcd. C’lurk-Filzputrick, lnc v Long I s l a d  R. Co , 70  N.Y.2d 382, 389 (1987); accord 

Meyers v. Waverly Fabrics, 65 N.Y.2d 75,  80, n 2 (1985); North Shore Bottling Co. v. 

Schwidt & Sons, 22 N.Y.2d 171, 179 (1968). 

In this casc, defendants, unless defendants cotnmittcd an actionable lraud, thcy 

brcachcd no duty of care asidc from the contractual obligation to obtain a C‘O. 

4. Negligent Misrepresentation 

Similarly, derendants’ motion to dismiss the second cause of action lor negligent 
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misrepresentation must be granted because such a claim must be based upon breaclm of 

legal duties extraneous to and distiiict from the contractual obligation. RKB Rnters. hnc. v. 

Ernst # Young, 182 A.D.2d 971 , 972 (3rd Depl. 1992). flere, the duty to obtain a valid CO 

arises solely from the contract. Gordon Homes had no separate duty of care and, as noted 

above, the obligation did riot nin to the individual dcfcndants. Hence, thc second cause of 

a c h m  must be dismissed. 

5. Rreuch of Wurranty 

Ddendants’ motion to dismiss the third cause of action for breach of warranty must 

bc granted because the claim does not rise out of facts collateral to the breach of contract 

claim. Varo, Inc. v. Alvis PLC, 261 A.D.2d 262, 265 ( l s t  Dept. 1999), citing J.E. Morgan 

Knilting Mills v.  Reeves Rros., 243 A.D.2d 422,423 (1 St Dept. 1997). An assurance of the 

existence o f a  fact that induced the bargain is a warranty. Clearview Concrete Prods. Clorp. 

v. S Charles Ghwardi, Inc., 88 A.D.2d 461, 468-69 (1982). Defendants ’ contractual 

obligation to obtain a CC) is the basis of thc breach of contract claim brought by the 

plaintiffs. There is no evidence that at the lime of contracting, dekndants warranted the 

existence of any fact that would give rise to a claim for brcach of warranty. ‘I’herelore, 

plaintifs’ third cause of action must be dismissed because it duplicates the claim for brcach 

of contract. 

6. Indemnification 

Plaintiff further secks indemnification. Coiimon law indemnification arises from 

an implied contract and is used to shift thc loss from a vicariously liablc party, who is liahlc 

without fault, to the culpable party. Mus v. Two HridgesAs.soc., 65 N.Y.2d 680,690 (1990). 

f-lcrc, Gordon Homcs’ liability lor breach of contract is duc to its hilure to pcrform. If 
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defendants arc I-rcld liable for fraud, i t  will be as a result of defendants' culpable conduct. 

In either event, indemnilication docs not lic and the filth cause of action must be dismissed. 

Accordingly, it is 

OKDkliEl) that dci'endanls' motion to dismiss for plaintiffs' failure to appear for 

mcdiation is dcnicd; and it is further 

ORDERED that defcndants' motion for summary judgment is granted solcly to the 

cxtent that the second cause o l  action for negligcnt misrepresentation, the third cause of 

action for breach o l  warranty, the fifth causc of action lor indemnification, and the sixth 

cause ol'action lor negligence are disrnisscd as against all delendants, and, in searching the 

record, the fourth cause of action lor breach ofcontract is dismissed as to dcfendants Tommy 

Chiu and Sandy Chiu, and in all other respects the motion is denied; and it is further 

ORLIERED that in searching the record, plaintiffs are granted summary judgment on 

the fourth cause of action for breach olcontract against defendant Gordon I lomes, Inc.; and 

it is further 

OIILIERED that the Clerk is directed to ciiter judgment accordingly and to sever the 

remainder o r  the action, which shall continue; and it is further 

ORDERED that the parties are directed to appear i'or a pre-trial conference on July 

3 1,2008, at 9 3 0  Room 1227 ofthc Courthouse located at 

Ncw York, N Y .  

111 C cii t r e Street, 

Julv 3. 2008 < AT 

[* 11 ]


