
Lavalle v Skouras
2008 NY Slip Op 31983(U)

July 11, 2008
Supreme Court, New York County

Docket Number: 0108858/2007
Judge: Joan A. Madden

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 711612008 / 

PART 11 
SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. JOAN A. MADDEN 
Justlce 

Plaintiff, 

- w -  

MOTION SEQ. NO.: Qoz 
9 

MOTION CAL. NO.: 

Defend ant . 

c r3 I% S h  The following papers, numbered 1 to ,. were read on ths  motion to/* 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits 

Replying Affidavits I 

Cross-Motion: [ ] Yes U N O  
ordered that this motion I J &C [d.-8 i w  
i 3 c c r s  

C C U f d L -  

[,I @fi< * 
J.S.C. 

Check one: [ ] FINAL DISPOSITION [%ON-FINAL DISPOSITION 
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Although plaintiff opposed the dismissal of the second and third causes of action in her 
papers, at oral argument, plaintiffs’ counsel informed that court that plaintiff no longer opposed 
the dismjssal of thesc causes of action. 

I 

I 

Index No. 108858/07 

+!e 

44p+ 

PI aintiff, 
- agai n s t- 

/< MICI-IAEL SKOURAS, PUR CAPITAL, LLC, 
MATTHEW W. WOITKOWSKI, WOITKOWSW & 
SCHMTDT, P.C., MIDLAND ABSTRACT, LTD., @+ “i.r 7d 4$J8 

Defendants, 
........................................................................ X 
JOAN MADDEN, J . : %?..%/./. 

/cl Defendants Matthew W. Woitkowski (Woitkowski) and Woitkowski & Schmidt, P.C. 

(the Law Firm) (together “the moving defendants”) move, pursuant to CPLR 321 1 (a) (7) for an 

order dismissing the instant complaint for €adurc to state a cause of action. Plaintiff opposes the 

molion, except to the extent that the moving defendants seck to dismiss the second cause of 

action, alleging a violation of ihc Racketeer Influenced aid Corrupt Organizations Act and the 

third cause of action for collusion.‘ 

Plaintiff commcnced the instant action, alleging that defendants engaged in a scheme to 

defraud her regarding certain investments in two separate condominium units, one located at 

1600 Broadway, New York, New York (the Broadway Unit), and the other at 627 West 42nd 

Street, New York, New York (the West 42nd Street Unit). 

Plaintiff alleges that she met defendant Michael Skouras (“Skouras”) approximately ten 

years ago when they were co-workers, and both remain employed by the Fox News Channel, an 

affiliate of News Corp. It is alleged that Skouras introduced plaintiff to Matthew W. 
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Woitkowski (“Woitkowski”) in or about December 2006 and that Woitkowski acted as an 

attorney for Skouras, defendant Pur Capital and plaintiff in connection with the traiisactions 

involving the Broadway Unit. 

Plaintiff alleges that, based on certain inisrepresentations made to her in April 2006 by 

defendant Michael Skouras (Skouras), she was induced to purchase a six percent owiicrship 

intercst in the Broadway Unit. It  is alleged that Skouras represented to plaintiff that he would be 

able to purchase the unit in a yct to be constructed building, and all investors would own an 

interest in the building. Skouras indicated the 6% ownership would require plaintiff to invest 

$15,000; $10,000 made payablc to defendant Pur Capital, and $5,000 made dircclly payable to 

Skouras. Plaintiff alleges that Skouras told her that he had already raised $125,000 for the down 

payment and closing costs and investors would be responsible for their pcrceiitage portion of 

costs beyond what had already been raised. On April 4, 2006, plaintiff gave Pur Capital a check 

for $1 0,000 and Skouras a check for $5,000, 

Subsequent to April 4,2006, Skouras told plaintiff that the value of the Broadway Unit 

had increased. In or about September 2006, Skouras advised plaintiff that additional sharcs in 

the Broadway Unit had bccome available and that plaintiff could purchase ail additional nine 

perccnt ownership intcrest in the Broadway Uriit for an additional $13,500. Plaintiff issued a 

check made payable to Skouras for $1 3,500 in or about September 2006. It is alleged that 

Skouras intentioi~ally failed to disclose to plaintiff that Skouras would be asserting ai1 owiicrship 

in the Broadway Unit without making his own personal investment therein, that he was unable to 

qualify Tor secured financing to purchase the Unit, that the h d s  raised by Skouras and Pur 

Capital wcre not held in trust and wcre uscd for other purposes than the purchase of the Unit, and 

that Skouras would be cornpensating himself with the money paid by plajntilf andor  others 
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which was supposed to be used for purchasing the Unit. 

In or about September 2006, Skouras advised plaintiff that there was a problem getting 

financing for the purchase of the unit and that plaintiff was in danger of losing her invcstrnent 

unless she applied for a bank loan in her individual capacity. In or about December 2006, 

Skouras inlroduccd plaintiff to Woitkowski. Tn December 2006, based upon Skouras’s alleged 

reprcsentation that she would lose her entire investimcnt to date of $28,500 unless she obtained a 

personal loan for the purchase of the Broadway Unit, and upon Woitkowski’s advice, plaintiff 

signed a contract to purchase the Broadway Unit, and applied for a mortgage. On the day or 

closing, plaintilf‘paid $30,204.96 of the $68,545.96 in closing costs, based 011 alleged 

represcntations by Skouras and Woitkowski that shc would be reimbursed for the closing costs 

by other investors of the Broadway Unit. To date, there have bcen no other investors in the 

Broadway Unit. 

At Woitkowski’s suggestion, plaintiff engaged Midland Abstract, LTD. (“Midland”) to 

provide titlc services in connection with the Broadway Transaction. Midland is an affiliate of 

the Law Firm, but Woitkowski failed to disclose his relationship with Midland to the plaintiff. 

The Broadway Unit closed on Dccernber 22, 2006, and titlc vested in plaintiff individually. 

Plaintiff alleges that the deed has never becn recorded. 

It is further alleged that, in  February and March 2007, two prospective purchasers were 

interested in the Broadway Unit. After leanling of this, Woitkowski allegcdly advised plaintiff 

that the balance o r  thc closing costs was needed in order to sell the Broadway Unit. After she 

paid these additional closing costs in the amount of $38, 340.40 on March 5 ,  2007, it is alleged 

that one purchaser withdrew its offer and the other was unable to secure financing. Plaintiff 

further complaiiis that, since thc closing, she has becn solely responsible for all carrying costs of 
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the Broadway Unit, including mortgage payments, common charges, furniture rental and 

utilities. 

With respect to the second investment involving the West 42nd Street Unit, plaintXf 

alleges that Skouras induced her to invest $1 1,000.00 in that unit on May 16, 2006 following 

Skouras’ representations that he was in negotiations to purchasc it. Skouras ultimately never 

purchased thc unit. In April 2007, Skouras advised plaiiiti€f he had received the return of his 

down payment. Plaiiitiflrequests the return of her $1 1,000.00 investment for the property that 

was never purchased. 

In the instant action, plaintiff asserts seven causes of action: the first, second and third 

(fraud, violation of the Racketeer Influenced and Cormpt Organizations Act [RICO], and 

collusion, rcspeclively) against all defendants; the fourth and fifth (breach of fiduciary duty and 

accounting, respectively) against defendants Woitkowski and the Law Fimi; the sixth against 

defendants Skouras, Woitkowski, the Law Firm and Midland Abstract, Ltd. (Midland) for an 

order dirccting that defendants record the deed for the Broadway Unit; and the seventh for 

money had and reccived against defendants Pur Capital, LLC and Skouras. 

Woitkowski and the Law Firm now move, pursuant to CPLR 321 1 (a) (7), for dismissal 

of the coinplaint as asserted against them. On a motion pursuant to CPLR 321 1 (a) (7), the court 

is limited to ascertaining whether the pleading states aiiy cause of action and not whether there is 

evidentiary suppori for the complaint (Gupxenhcimer v Ginzburg, 43 NY2d 268 [ 19771). The 

coinplaint must be libcrally construed in the light most favorable to the plaintiff, and all factual 

allegatioiis must be accepted as true (id; Morone v Morone, 50 NY2d 48 1 [ 19801). Affidavits 

and other evidcnce submitted by plaintiff may bc considered for the limited purpose of 

remedying any defects in the complaint and thus preserving inartfully pleaded, but potentially 

4 

[* 5 ]



iiierilorious claiins (Rovello v Orofino Realty Co., hic,, 40 NY2d 633 [ 19761). 

The first cause of action purports to state a fraud claini against all defendants, alleging 

that the “defendants acted in concert with one another in order to deceive plaintiff into believing 

that she was making a sound and considered real estate purchase in connection with [the 

Broadway Unil and the West 42”” Street Unit]” (Complaint, 11 56). To plead a viable cause of 

action for fraud, plaintiff must allege that deleendants made a misrepresentation of a material 

existing fact or a material omission of fact, which was false and known to bc false by the 

dcferidants when made, Tor the purpose of iriducing plaintiffs rcliance, justifiable reliance 011 the 

alleged misrepreseiitation or omission by the plaintiff, and injury (Lama Holding Companv v 

Smith Baiiiev Tnc., 88 NY2d 413,421 (1996)). Additionally, CPLR 3016 (b) requires that the 

coiiiplaint set forth the misconduct complained of in sufficient detail to clearly inform each 

defendant of what their respective roles were in thc incidents complained of (E P.T. Bank 

Central Asia v ABN AMRO Bank N.V., 301 AD2d 373,376 (1st Dept 2003)). 

Here, the complaint rails to contain any factual allegatioiis asserting that the inoviiig 

defendants madc any hudulent  misrepresentations to plaintiff or allegations of fact from which 

it could be infcrred that they had entered into any understanding with Skouras (against which 

particular acls of fraud were alleged) to cooperate in any fraudulent schcme (Abrahaini v UPC 

Coiistructioii Co., h c . ,  176 AD2d 180 (1st Dept 1991)). In an attempt to dcnionstrate a viable 

fraud claim, plaintiff couiisel maintains, in the opposing papers, that Woitkowski made 

inisreprescntatioi7s to plaintiff that the investment was sound, and that her interests were being 

protected, as he would prepare a contract for all investors regarding the Broadway Unit. 

However, the instarit complaint is devoid of any allegations that the moving d e h d a n t s  made 

any representations regarding ihc soundness of the investment, or that they failed to draft a 
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contract for the other investors. 

Additionally, although plaintiff alleges that Woitkowski failed to disclose an alleged 

rclationship with the title company used regarding the closing for the Broadway Unit, or that the 

deed had not been recordcd, she fails to assert any reliance or actual dainagcs arising from such 

alleged omissions. Likewise, while the coinplaint alleges that Woitkowski “advised her” and 

Skouras, that if slic provided $30,204.96 in closing costs in connection with the Broadway unit, 

he would “hide tlic file until [the other investors] came up with thc balance,” such allegcd advice 

is insufficient to constitute a rnisrcpresentation or oinission sufficient to provide a basis for a 

fraud claim, particularly as there is no allcgation that Woitkowski knew such advice was false. 

(Complaint, 7 23) Thus, the first cause of action does not set forth with particularity each of the 

elements o r  a fraud claim against the moving defendants (Rramex Associates, Inc. v CBI 

Agencies, Ltd., 149 AD2d 383 [lst Dept 19891; P.T. Bank Central Asia v ABN AMRO Bank 

=,301 AD2d 373, supra). 

Accordingly, the first cause o€ action is dismissed without prejudice to plaintiff seeking 

leave to replead upon sufficient allcgations that defendants have made fraudulent representations 

to plaintiff or facts from which it can be iiiferrcd that defendants had agreed to or entcred into an 

uiidcrstanding with Skouras to coopcrate in any fraudulent scheme. 

The fourth cause of action purports to allege a breach of fiduciary duty claim against the 

moving defendants, as her counsel in thc Broadway Unit transaction. “hi order to establish a 

breach of fiduciary duty, a plaintiff must prove the existence of a fiduciary relationship, 

misconduct by the defendant, and damages that were directly caused by the dcfendant’s 

misconduct” (Kurtzman v Ber~stol,  40 AD3d 588, 590 [2d Dept 20071). Moreover, to support a 

breach of fiduciary duty claim in the context of attorney liability, a plaintiff must allegc facts 
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that show that “‘but for’ thc attorney’s conduct the client would have prevailed in the underlying 

matter or would not have sustaiiied any ascertainable damages” ( Veil, Gotshal & Mangcs, LLP 

v Fashion Boutiquc of Short Hills, bic., 10 AD3d 267, 272 [l” Dept 20041; see also, Cosentino 

v. Sullivan Papain Block McGratli & Cannavo. P.C., 47 AD3d 599 [ 1’‘ Dept 20081). 

Thc moving defendants argue that the breach of fiduciary duty claim should be disiiiissed 

since it constitutes a claim for legal malpractice, and fails to allege that “but for” the moviiig 

defendants’ conduct plaintiff would not have sustained ascertainable damages. In support of 

their argument that the claim should be dismissed since it seeks to recover damages for legal 

iiialpractice as opposed to breach of fiduciary duty, the nioving defendants rely on Weil, 

Gotshal dlc ManEes. LLP v Fashion Boutique of Short Hills. Inc., supra. Fashion Boutique lield 

that a breach of fiduciary duty claim “premised on the same facts and seeking identical reliel 

sought in the legal malpractice claiiii is redundant must be dismissed.” 10 AD3d at 271. 

However, in this case, the breach of fiduciary duty claim is not redundant o h  claim for legal 

malpracticc, and it is well established that claim for breach of fiduciary duty is maintaiiiable by a 

clicnt against an attorney (Sage Realtv Corn. v. Proskaucr Rose, LLP, 251 AD2d 35 [ 1” Dcpt 

19981). 

Here, plaintiff sufficiently states the existence of a fiduciary relationship, since there is 

no question that “an attorney stands in a fiduciary relation to (his or her) client.”(Graubard 

Mollen Dannett & Horowitz v Moskovitz, 86 NY2d 112, 11 8 [ 19951). Further, plaintiff 

characterizes the moving defendants’ niisconduct as Woitkowski’s failure to advise her of the 

consequences associated with the delay in filing of the deed for the Unit; to record the deed for 

the Broadway Unit; and to provide her with information concerning the 1600 Broadway 

Transaction (Complaint, 117 73-75). 
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That being said, however, the complaint fails to allege facts showing that “but for” the 

alleged conduct, plaintiff would not have sustained ascertainable damages. Instead, the 

complaint generally alleges that, by reason of the moving defendants’ misconduct, plaintiff was 

subjected to financial embarrassnient, aggravation and monetary hardship (Complaint, 7 77). 

However, in her opposiiig papers, plaintiff identifies her loss as “any penalties, and/or 

late fecs attributable to any delay in filing the deed” (&, 7 86). Accordingly, although the 

breach of fiduciary duty claini must be dismissed, such dismissal is without prejudice to plaintiff 

seeking leave to replead to include the losses asserted in her opposition papers and factual 

allegations sufficient to show that “but for” the moving defendants’ conduct, these losses would 

not have been sustained. 

The fifth cause of action sufficiently states a claini for ail accounting, in that there exists 

a fiduciary and confidential relationship between plainti€f and the moving parties required for an 

equitable accounting (E PVM Oil Futures, hc .  v Banaue Paribas, 161 AD2d 220 [lst Dept 

19901). Additionally, the moving defendants have agreed to provide plaintiffs counsel with a 

coniplcte accounting and an entire copy of all records i n  their possession (Moving Defendants’ 

reply affirmation, at 2). 

Thc sixth cause ofactjon seeks an order directiiig that the deed in coiinection with the 

Broadway Unit be recorded, and that payment of any penalties and/or late fees attributable to the 

delay in filing the deed be made. Although, in her opposing papers, plaintiff acknowledges that 

Woitkowski filed and recorded the deed in response to an Order to Show Cause she previously 

filed, she properly notes that the issue of the penalties and late fees is still outstanding. 

Accordinsly, it is 

ORDERED that the moving defendants’ motion to dismiss is granted to the extent of 
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, 

disiiiissiiig the second and third causes of action, and the second and third causes of action of the 

coinplaint are severed and dismissed as against all the defendants; and it is further 

ORDERED that the moving defendants’ motion to dismiss the first cause of action as 

against defendants Matthew W. Woitkowski and Woitkowski & Schmitdt P.C. is granted 

without prejudice to plaintiff seckiiig leave to replead with 

moving by ordcr to show cause for such relief oil or before 

ORDERED that the moving defendants’ motion to dismiss the fourth cause of action is 

granted without prejudice to plaintiff seeking leave to replead 

by moving by order to show cause for such rclief on or bcfor 

ORDERED that the failure of plaintiff to seek leave to replead by ordcr to show cause 

011 or before July 25, 2008, will result in her waiver of any right to seek such relief subject to 

further court order: and it is furthcr 

ORDE.ED that tlie relnaindcr of tlie action shall continue; and it  is further 

ORDERED that dcfendants Matthew W. Woitkowski and Woitkowski & Schmitdt P.C. 

are directed to serve an answer to the complaint within 20 days of thc date of this decision and 

order; and it is further 

ORDERED that a preliminary confereiice shall be held on August 14, 2008, in Part 1 1, 

rooim 35 1, 60 Ccntre Street, New York, NY. 

A copy of this 

parties. 

decision and ordcr is being 

Dated: luly/ / 2008 
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