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SUPKCME COTJKT OF THE STATE OF‘ NEW YORK 
C0U.N‘I’Y O F  NEW YOKK: PAR?’ 36 

P lainti Sf, 

- ag a i 11 s t - 

MIRAHI IN‘?., d/b/a “JAKE’S 1)ILF;MMA” and “JOI IN 
DOES 1 and 2,” the names being fictitious, the persons 
intended bcing cmployees, servants, and/or agents of’ 
MIRARI INC., involvcd in :in assault and bnttcry, 

Ilci‘endants 

llileniiiia or thc bai 

Mirabi Inc., d/b/a “Jake’s Djleiiima” and 

-), who arc rcfkrenccd by del‘cnse counsel 

<-A 

Jake’s Llileinma i/s/h/a Mirahi Inc. d/b/a Jakc’s r)ilcmnia,”’ iiiove ibr an order, pursuant to CPJ,R 

32 12 (b), dismissing the complaint. 

I17 this pcrsonal injury action, plaintiff Peter Lameray (Imieray) seeks to recover claiiiages 

from dcieiidants ibr injurics lie allegedly sustained 011 April 27, 2006, at Jake’s Uilenima, which 

is located in Manhattan at West H 1 ’‘ Strcet and Amsterdam AWJILIC. Lameray coinriieiiced thc 

instant actioti, by scrvicc ol‘a sumnions aild complaint, on or about June 26, 2006. a1 Iegiiig that 

he smtainccl serious bodily injuries as ;1 result o f  an assault by one or  11101~~ of thc defe’endaiits‘ 

room, hc was approached by a tall, white, male, bouncer’ in his latc 20’s or carly ~ O ‘ S ,  who 

Allliougli iiu entity iianied “Third Avenue” is ideritificd in the caption, it appears to be a I 

corporation iinrolvcd in the owncrsliip of the bar, Jake‘s Dilemma, where the allcgcd incidcnt 
occurrcd, and John Docs 1 and 2 are alleged to be cmployces oi‘this cntity. 

”l‘hc parties altcrnately use the terms bouilcer aiid security guard. 

. .. 
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forcefully threw him outside and theii punched liini in thc mouth, nose, and eye while aiiotlier 

bounccr looked on. Plaintiffs causcs of action essentially sound i t i  negligence. Issue was joined 

by service of' defcndaiits' answer on or about Septembcr 28, 2006, and discovery ens~icd. The 

note of issue was filcd on Scptcnihcr 14, 2007, and defendnnls now iiiovc for a summary 

disiiiissal of tlic complaint. Plaintiff opposcs the motion. 

As the proponcnt of the summary judgmcnt motion, dcl'cndaiits have Ihc b~irdeii of 

producing sufficient evidence to dcmonstrate, as a matter of law, the absencc of any Inaterial 

issuc of fact, and thal plaintii'l's causc of action has no merit (C'PL,l< 32 12 [b]; Alvarez v Proswct 

Hospital, 68 NY2d 320 [ 1986J). Hcrc, defciidants :issei-& that plaintiff'was so intoxicated i n  the 

cady morning hours of April 27, 2006, that lie tripped and fell BS he exited the bar aiid struck his 

facc on a metal railing, causing injury to his face. Dcl'cndants also assert that the cvideiicc does 

not support Lamcray's account oi'thc incident because thc physical appearance of tlic i11;1rt 011 

security duty that night does not match Imieray's description as to thc iiian who purportedly 

assaulted him. Lamcray's dcscription of a tiill, white, male, in his 20's or 30's is inconsistent with 

the physical makc-up of the bar's h i i i e r  securily g~iard I h i n y  Jcrtiigaii (,.Ieniigan) who was on 

duty that night. In 3 sworn affidavit submittcd in support of dcfendants' motion, Jcriiignn states, 

in relevaill part: 

on the night of [the incident], I was the only security guard working at Jake's 
IXlemma. At no point , . . did I assault any patroiis of tlic bar . , . 1 ani also awarc 
that thc plaintiff' has alleged that his assailant was a C'aucasian man, with short 
brown hair, in  his latc 20s-early 3Os, stmdiiig apprmimstely 6'2" tall m d  
wcighing iipproxiniately between 200 and 220 poiinds. I am ;in A~ricaii-Anierican 
I I I ~ I I ,  ~taiiding 5'8" tall, with short black hair and in April of 3006, I wcighcd 
approxiniately 175 pounds. 

Jcrnigan Aff. 7 2-3 
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Defcndanls also s;ubniit the deposition testimony of Joshua Chlien (Coheii), the niaiiagcr 

of Jake’s 1)ilemma on April 27, 2006. Although hc was 1101 on duly that evening, C‘ohen 

provided testiiiioiiy regarding the bar’s personnel schedules as it was his job to haiidle thcir 

scliedules. Cohen testified that, based upon both the day of the wcck (Wednesday, April 26, 

2006 into ‘Thursday, April 27, 2006) and the timc of the alleged incident (after midnight), hc 

would have assigned only tlirec einployecs to work the shift from 9: 15 P.M. Wcdnesday wciiiiig 

until 4: 15 A.M. Thursday morning. Cohen explained thal these employees would have hcen a 

bartender, a “bar back,” and ;i sccurity guard, and that pursiianl to thc schcdule for that spccific 

night, Jernigan was the scciirity guard on duty, Stephen Kcszey (Keszey) w‘as the bai-tender, and 

Brian Byrd (Byrd) was tlic “bar back.” Cohen dcscribcd Keszey as a six foot tall, white imlc 

with brown hair, and Byrd as a 5’8” black male with brown linir. 

Whcn asked about thc bar rules regarding disorderly patrons, C‘ohcn stated that it was 

c x h  employee’s rcspotisibility 10 makc siire the bar was a safc environment, that if a custonicr 

refused to lcavc when asked, the policc would be called, and that security personilel were not 

permittcd to physically rciiiove persons from the premises. Chi the date in  qiicstion, because 

Cohen hirnsclf was not scheduled to work, Kcszcy wurked ;is both [lie bsrtcnder and as Ihc 

assistant manager at Jake’s Dilcnima. 

Del’cndanls also submit the deposition testimony of Police Officer (PO) Joseph Pagano 

(Pagano) wlio, along with his partner, PO Peter Velazco (Vclazco), rcspmided to mi  “assault in  

progrcss” at 3:05 A . M .  at the location of Jake’s Dileimia. Pagano testificd that, wlim he and his 

partncr arrived on the sceiic, lie observed approximately 20 people 011 the sidewalk, iiicludiiig 

two officcrs froiii lis precinct (the ZYh police precinct), one of which was l i s  supcrvisor, 
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Scrgcant Michael King (King), According to Pagano, King approached him, pointed toward ail 

individual (Imieray) who appcarcd to bc yelling and intoxicated, and ordercd him to esco11 

Lameray to thc hospital and to G l l  out the requisite Aided Report. Pagar10 testified that lie tricd, 

unsuccessfully, to  interview Lamcray wliilc they MWC in the aiiibulancc togctlier, but that 

Lameray, who smelled of alcohol, was yelling incohercntly. ?'he dcposition of Pagano, included 

t hc To I lowing 11 arrat i vcs : 

I was apprnaclicd by my sergeant, Sergeant King, he pointed towards an 
individual who looked intoxicated and was screaming and said this geiitlenlan was 
causing a scene in the bar and he wxs asked to leave by the bouncers. 1 le refused 
to Icave and otic oi'tlieni tried to physically escort him out and he took a swing at 
him aiid fell down, k l l  on his face as thcy were bringing him outside the bar 

(Pagano 13ep. at 12). The Aided Report filled out by Pagano, iiiclucicd the following narrativcs: 

At [time, placc ol' occurrence], aidcd sustaiiicd bruisiig around his left eye and a 
small cut on his nosc while intoxicated inside ;I bar. Wiincsses state aided was 
acting violeiit and falling down while attempting to leave location. Aided struck 
face wliilc falling outside location. 

(Ex. 13, Scharaga Afl). 

Pagano explained that his narratives were based both on his ow11 personal obscrvations and on 

the infoormatictn provided to  him by King who obtained the information from witnesscs a1 thc 

scene. Pagano statccl that when he arrivcd at thc scene, lie observed about ibur or Gvc staff 

mcmbcrs taking with Ihc sergeant and/or with othcr police oi'licers prescnt at the sccnc. 

I n  responsc to questions posed, Pagano stated that he had rcspoiidcd t o  iiicjdents outside 

.Jake's IXlemma about 25 times over the ccwse of a year, that five to ten oi'thcsc calls involvcd 

assaults, and that the other calls involved general fighting, without weapons. H c  explained that 

scmc five to ten of thcsc lights iiivolvcd bouncers ejecting patmiis and patrons attempting 10 
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another white mile whom lie iiiiderslood to be a bounccr bccause he was dressed in a similar 

manner to lhc bounccr he spoke with, that being ii black shirt and black pants. 

[:inally, King testified that he spoke with a shorter, white nialc who identified himself as 

the managcr, and who acknowledged that the incident involved one of his employees and hc 

wanled to know what police action would be takcn. 

I )efciidants contciid that based on its evidcnce, thcy have deiiionslrated cn~itleinent to 

summary judgment because they did not owc a duty of care to I,anici-ay, and that evcn if ;I duty of 

carc existed, there is no proof that tlicy breached that duty or that the purported breach was t11c 

proximate cause 01' plaintiFs iiijuries. Sl?d'iEically, derendants argue that, if Liuneray did sustain 

his injuries as a rcsult of an assault, as opposed 10 a trip and fall, lhcre is iio evidcncc that the 

perpctratnr was cmploycd by dcfendatits as a bounccr or security guard, or in any other capacily. 

Moreover, based upon the police investigation, iiicludiilg Pagano's testimony, llierc was no 

assault and plaintiff caused his own injuries when he fell due to his inloxication. From this, 

dcfendants conclude, aiid ask the motion court to conclude, that tlicre is no basis ibr Lamray's 

claims against Jake's Ililemina based cm negligent hiring, rclention, supcrvision, or training, and 

that thc complaint mist be dismissed as a iiiatter of'law, 

Plaintiff responded 10 the s~niiiiary.judgment motion to dismiss by submitting an 

attorney's afiinnation togctlier with a [ranscription 01' I.,aineray's sworn deposition testimony 

disputing dcfendants' claim as io liow liu sustained his in-juries. 1)efcndaiit.c' assertions 

notwithstanding, plaintiff's submissions i n  opposition constitute admissiblc evidence 21s to 

niatcrial facts at issue i n  this dispute (O'C'onnor v G R: R Packing Co., 53 NY2d 278, 283 - 84 

[ 1 WJ). 
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At his deposition, Lamcray offered the following testimony. Hc arrived at Jake's 

Dileiiiiiia arourid 3 : O O  A.M. Hc noticed two bounccrs standing outside the bar, one was African- 

American, onc was whitc, and both wcre in their late 20s or early 30s. and wearing tlic s m c  

shirts. He ciitcred the bar, went into the bathroom and when he came out ot'the halhroom, hc 

was confronted by tlic white bouncer who wanted to know wlictlicr he caiiie in just to use the 

bathroom or whethcr he was going lo buy a drink. When Lamcray indicated tliat he waiitccl to 

lcavc and trictl tu walb around the bouncer, the bouncer grabbed him by his shirt, and ibrcciiilly 

threw hjm outside. l'hey began to arguc, with Lanieray telling the bouncer that he was being 

ridiculous and not to touch him, and tlic bouncer rcsponding by puncliiiig him, two or Ilirec 

times, with his right list, strihing liiiii in his eye, nose, and mouth. Accordiiig to Lanicray, this 

interaction vcciirrecl in front of the Af'rican-Amt.ri~aii bouncer ;iiic1 various peoplc ~taiiding 

outside die bar, but lie did not lcarn thcir names. lie stated that thc bouncer who had just 

assaultcd him, paced in and out of the bar whilc hc callcd 91 1, and that tlic Aiiicati-America?n 

bouncer used profanity as he told him to Icave. Both an ambulance and police officcrc responded 

to the sceiic. The pulicc officers took ;I statement from thc bouncer and for rcasons unclear to 

plaintiff, refused to tahc his statement o r  to arrest the bouncer. 

Plaintifl's sworn testimony prcscnls ;I scenario which varies in matcrial aspects from that 

offered by dcfmdants. It is a viable account of how plaintiff sustaiiicd his injuries and raiscs 

questions of fact ab to what took place in or around defcndriiils' establishment in thc early 

tnoriiing hours of April 27, 2006. Jt is well settled that the motion court mist accept the proof 01' 

a party opposing suiiiiiiary~udgment as true (Assafv R ~ ~ p o g  Cab C'oi~., 153 AD2d 520, 521 11" 

Dcpt 19891). It must also draw all reasonable inferences in favor of the iioninoving party a 1 ~ d  no1 
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pass 011 issucs of credibility (’), Therefore, to grant clefelidants’ motion would require this 

court to pass on issues of credibility and to discount plaintiffs version of the incident, which is 

not propoper. 

In fact, in their rcspective depositions, King and Pagano each testified ~ h a l :  (1)  whcn hc 

arrived on thc scene, the other, or the other’s partner ( V e l u x ) )  was already present; (2) the other, 

or the other’s partner, spoke with witiicsscs at thc scenc; and (3) hc reccived tlit: informalinn 

from the other or other’s partner. ‘rlte deposition testinintiy of King and of‘ P~tgano is matorla1 to 

thc defciise as it supports the defendants’ account oi‘ the events o f  April 27, 2006. FIuwevcr. not 

only do their accounts conflict with plaintiff's accoiint, but they conilict wit11 each other. 7 IIC 

discrcpancies bctwecn King and Pagano’s versions bear nn their credibility as witnzsse?, which, 

as statcd above, is riot an issue lbr resolution by the motion COLIJI (id.). 

Hased on the conllicting evidence, del‘endruits, as the proponents of the summary 

judgment iiioticm, have not met their burdcn o r  producing sufficient cvidcnce to dcmonstratc, as a 

mattcr oi‘ law, the absence of any inaterial issirc of fact, and tbal plaintiff‘s came of aclioii has no 

merit (C‘P1,R 3212 [b]; Alvarez v Prospect 1 Iospilal, h8 NY2d 320 Il98hl). 

Accordingly, it is 

ORDEREJI that the motion [or summary judgment is ckn~cd;  it is h r the r  
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