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The following papers, numbered 1 to were read on this motion to/for 
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Upon the foregoing papers, it is ordered that thls motion 

In accordance with the accompanying Memorandum Decision, it is hereby UJ’ 

ORDERED that the branch of the motion by defendant Matthew Fortnow pursuant to 
ZPLR 2221 for leave to reargue his prior motion to dismiss, is GRANTED; and it is further 

ORDERED that the branch of the motion by defendant Matthew Fortnow for an order 
hmissing plaintifh’ unjust enrichment claim pursuant to CPLR 321 l(a)(l) and (a)(7), on the 
yound that no such claim may be maintained as a matter of law because a written agreeinelit 
:xists governing the same subject matter, is granted; and it is further 

ORDERED that defendant Matthew Fortnow shall serve a copy of this order with notice 
if entry upon all parties within 20 days of entry; aqd it is further 
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-against- 

MATTHEW FORTNOW, 

Plaint i ffs , 

Defeiidaiit , 
X 

MEMORANDUM DECISION 

Defendant Matthew Fortnow (“Fortnow”) iiioves pursuant to CPLR 222 1 for leave+ 

rearguc his prior motion to dismiss, and upon reargument, dismissing the unjust enrichment 

claim pursuant to CPLR 321 l(a)(l) and (a)(7), on the ground that no such claim may be 

mainlained as a iiiattcr of law because a written agrcement exists goveriiing the same subject 

iiiatter. 

Fac 1 ual Background 

Plaintiffs Michael Gersh, David Hersh, Khaled Matar, Peter Pezaris and James Price 

(“plaintiffs”) and Fortiiow are former shareholders of a coiiipany, Daedalus World Wide 

Corporation (“Daedaltis”), which had developed an hiterrlet fantasy sports website. Daedalus 

merged with another company, SportsLine.com, Inc. (“SportsLine”) to foim a new entity, 

Commissioiier.com (“Commissioner”) in early December 1999 pursuant to a merger agreeinelit 

(thc “Merger Agreement”). 
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Article XI1 of the Merger Agreement’ required the foi-nier sharelioldcrs to iiidemnify thc 

new entity against post-closing claims asserted wjtliiii a year of tlic closing (othcr than for Iraud), 

by early December 2000, which were predicated Lipon pre-closing events giving rise to breaches 

of representations, warranties or covenants contained in the merger agreement. 

In coniicctioii with its merger with Spoi-tsLine, Daedalus engaged Broadview 

Tnteniational, LLC (“Broadview”) as a fiiiaiicial advisor to assist it the iicgotiation and 

transaction with SportsLiiie (tlic “Engagement Agrcciiiciit”). When Broadview’s invoices welit 

unpaid, Broadview brought suit against Coinmissioner to recover fees under the Engagenicnt 

Agreeinelit (the “Broadvicw Action”). Coinmissioner then assertcd counterclaims agaiiisl the 

shareholders (p 1 aiiiti Il-s ail d Fo rtnow) . 

Commissioner retained the law finn of Kantor, Davidoff, Wolfe, Mandelkcr & Kass 

(“Kantor PC”), which sent a Letter Agreement, addressed to SportsLinc, Gersh, Pezaris, Price, 

Matar and Fortiiow, agreeing to represent the interests of the individuals in light of the 

shareholders’ indeiniiification obligations under the Merger Agreement. Gersh, Pezaris, Price 

and Matar executed the Letter Agreement, wherein tlicy “acknowledge[d] and agree[d]” that each 

of them were jointly and severally obligated under the Merger Agreement to indemnify and hold 

Spoi-tsLine and Commissioner, Iiarmless from aiid against any aiid all daniages incurred by thcni 

The Merger Agreeiiieiit provided that the “Principal Shareholdors” and 1 

“each other Shareholder will (to the extciit of the Escrow Fund depositcd in escsow , , ,)jointly niid 
severally indenuiify and hold liai-iidess Spoi-tsLine and the Surviving Coiporation [Conuiussioner] . . . from 
and against (ii) any and all clainls . . . costs and expeiises, including, without limitation, reasonable 
attorneys’ fees, other professional and experts’ fees . , . that are directly or iiidirectly incurred, result from 01- 

arisc out of any. . . breach of, or default in, any of the representations, warranties 01- covenants given or 
nude by [Daedalus] or the Principal Shareholders in this Agreement or in the Disclosure Letter or in  any 
certificate delivered by or on behalf of [Daedalus] or tlic Priiicipal Shareholders pursuaiit hereto.” (Article 
XII, Section 12,2). 
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in respect of the litigation. Fortnow did iiot sign the Letter Agreciiicnt. 

I n  2006, Broadview obtained judgmcnts against Comiiiissioiier in the approximate 

amount of $7OO,OOO. On behalf of Commissioner, SpoitsLiiie then negotiated a settlement with 

Broadview for approxiniatcly $500,000 (the “SportsLine Settlement”), and sought to negotiate a 

payment of $3 9 9,000 from t lie share ho Id ers . P 1 ai ii t i  ffs u iiaiii mousl y vo t cd to i iid eiiiii i fy 

SportsLine and pay SportsLiiie thc reduced amount of $399,000. When asked to participate in  

this payiieiit, Fortnow responded to the plaintiffs by email, stating that he had “110 interest in 

settling with Broadvicw or SportsLine, and [I [did] iiot iiiteiid to pay either oi‘theiii anything.” 

Plaintiffs paid SportsLine the full amount. However, Fortiiow did not contribute his 

share of $89,775.00 toward the SportsLirie Settlement. Consequently, this action for breach of 

contract, unjust enrichment, breach of fiduciary duty, contribution, and puiii tivc daiiiages ensued. 

After discovery, Fortiiow moved to dismiss the coniplaiiit 011 the grouiids that (1) all of 

the causes of action are conclusively refuted by documentary evidence (CPLR 321 l(a)( 1)); (2) 

the breach of fiduciary duty claiiii is duplicative of the breach of contract claim (CPLR 

32 1 1 (a)(7)); (3) documentary cvidence establishes that defciidant was no longer a shareholder, 

officer, 01. director of the subject corporation at the time of the alleged activity complained of, 

and therefore, owed no fiduciary duty to the plaiiitiffs (CPLR 321 1 (a)( 1) aiid (7)); (4) 110 claim 

lies for contribution in a contract case such as this m e  (CPLR 321 l(a)(7)); ( 5 )  the iiiijust 

enrichment claim fails since a wiittcii contract exists governing the subject matter of this action 

(CPLR 321 l(a)(l) and (7)); aiid (6) punitive daiiiages may not be awarded in this private, 

contract dispute (CPR 321 l(a)(7)). 

The Court granted Fortnow’s motion to dismiss, except as to plaintiffs’ claim for unjust 
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enrichnient. The Court concluded that “SportsLine’s release in the Settleineiit Agreement of all 

claiiiis, ‘whether in law or in equity, whether matured or unmatured and whether luiown or 

unkiiown or otheiwise, which SportsLine ever had, iiow have, or hereafter can, shall or may have 

against’ tlie Shareholders of Dnedalus . . . , creates an issue 01 fact . . . as to whether Fortnow 

received a benefit from the Settleiiieiit Agreement.” 

In sl an t WVTO t i o i i  

Fortnow contends that the Court’s prior order, dated March 6, 2008 (the “March Order”) 

granted his inotioii to dismiss the complaint, except as to plaintiffs fourth cause of action for 

unjust enrichment. Fortnow argues that iii so doing, the Court overlooked the branch of his 

motion asscrting that no such claim may be maintained as a matter of law, bccause a written 

agrecment, i. e. the merger agreement, exists governing the parties’ indeiimification obligations. 

In support of reargument, Fortnow contends that his prior motion set forth the proposition that an 

unj ust enrichnient claim may not be iiiaiiitniiied where, as here, a written agreeiileilt exists 

governing the same subject matter, i. e. , the parties’ indemnity obligations. Plaintiffs’ statement, 

that it “would be unjust lor the Court to allow Fortnow to back out of his obligations, which led 

Plaintiffs’ to settle in the first place,” demonstrates that plaintiffs agree that their unjust 

eilri chm en t c 1 aim ar o s e fro ni the p art i es ’ i nd einn i fi c at i o n , Fort iiow ’ s rep 1 y m c im o rand uiii p o i n t ed 

out that plaintiffs’ opposing papers did not challenge the fundamental principle that tlie existence 

of a valid written contract governing tlie pai-tics’ indemnification obligations is fatal to their 

unjust enrichment claim. However, the March Order did not address this principlc. Therefore, 

Fortnow’s motion to dismiss tlie complaint should be granted in its entirety. 
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Opposition 

hi opposition, plaintiffs argue that the Court was correct in fiiidiiig that issues of f x t  exist 

as lo their unjust enricliiiicnt claim and that disiiiissal of said claiiii is inappropriate at this 

juncture. PlaintiUs contend that Fortiiow breached certain oral agreements made among thc 

sliarebolders in 2001, separale and apart fiom the agreements and proiiiises iiiade in the Merger 

Agreenmit. As set forth in thcir prior opposition, upon Broadview’s coiiiiiienceiiient of its action 

in 2001, the shareholders agreed, aiiioiig themselves, lo indemnify SportsLiiie for Broadview’s 

claims. Said agreement was separate horn any indeiiinificatloii proiiiises and/or obligatiolis 

iiiade in the Mcrger Agreement, which Forinow claims expired in December 2000. In light of 

Fortnow’s contention that the iiideinnification obligations in the Merger Agreement expired in 

December 2000, it is logical that the Sliarcliolders made a separate agreement to iiidemnify 

Spoi-tsLiiie relating to the iiierger thereaftcr. 

Further, according lo plaintiffs, Fortiiow was actively involved in the 200 1 decision to 

iiideiniiify SportsLine, and suggested that the shareholders retain Kantor PC to represent 

SportsLine. Fortnow also paid all of Kaiitor PC’s legal fees in connection with said defense. As 

further evideuce of his agreeiiieiit to iiidemnify SportsLiiie in 2001, Fortnow was also involved in  

the day-to-day defciise o r  the Broadview Action, and as such, all legal bills were sent to ‘‘do 

Fo1tnow.” Fortnow was also iiivolved in the prosecution of Hughes Hubbard & Reed, LLP 

(“Hughes Hubbard”), in connection with said firm’s misrepresentation of the shareholders during 

the merger. Fortnow agrccd that the ultimate goal in pursuing and prosecuting Hughes Hubbard 

was to recover enough funds to cover iiioiiies due to SportsLine as a result o r  any fillding of 

liability or settleiiieiit in connection with the Broadview Action. Thus, when the Hughes 
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Hubbard litigation settled, arid each shareholder received his proportionate share of the 

settlement proceeds, the shareholders agreed to inaintaiii such procecds to apply against any 

SportsLine liability or settlement of tlie Broadview Action. Notwithstanding Fortnow’s breach, 

plaintiffs agrccd to abide by their 2001 proiiiise to indemnify SportsLinc, and paid Fortnow’s 

share. As a result, all of tlie shareholders rcceivcd a release from any potential liability to 

SportsLine rclating to the merger andor  tlie Broadview Action. By his refusal to participate in  

thc settlement, Fortiiow was unjustly eiiriclied at the expense of plaintiffs. 

Therefore, while Fortiiow relies on tlie Mcrgcr Agreeinelit to avoid liability of the other 

causes of action in the complaint, Fortnow does not dispute that he made a separate agreement 

with plaintiffs in 2001, after the indemnification clause in the Merger Agreement expircd, to 

indemnify SportsLine in coiiiiection with tlie Brolidview Action, retained Kaiitor PC and paid all 

of said firm’s legal fees, and after 2001, agrccd to commence the Hughes Hubbard litigatioii to 

recover funds due to SportsLinc. 

Plaintiffs argue that tlie Merger Agreement does not govern the same subject matter 

underlying the cause of actioii [or unjust enrichment. The indemnification obligations under the 

Merger Agreement concern the agreemcnt to indemnify SportsLine for any breaches by the 

shareholders occurring one ycar after the closiiig of the merger, and the indemnification 

obligatioiis uiidertakcii by Fortiiow were niade afler those obligations in tlie Merger Agreement 

alrcady expired. 

The settlerneiit resolved poteiitial lengthy and costly litigation and resulted i n  

SportsLine’s release of Fortiiow in cowectioii with the merger andor  the Broadview Action. 

Foitnow should not be allowed to “back out” of his obligations, made separate from the Merger 
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Agreement in 200 1, which obligatioiis plaiiitiffs relied upoii when they agreed to settle the 

Broadview Action. 

R e d v  

The alleged subsequent unenforceable oral agreement governed tlie same subject matter, 

fo wit: to indemnify SporlsLirie. The Court previously deteniiiiicd that the alleged oral agreement 

was not capable of enforcement as a matter of law in view of the 110 oral modification provision 

of the Merger Agreement and Section 15-301 of the General Obligations Law. As hrtlier 

pointed out in Fortow’s previous reply, only SportsLine could scek to enforce the alleged oral 

agreement by Forlnow and his fellow shareholders to inde indy  it, No one but SportsLiiie could 

possibly have standing to assert an iinjust enrichment claim in the face of such an unenforceable 

agreement. However, SportsLine’s settlement agreemciit with the other shareholders recites the 

Merger Agrecmcnt alone as the basis lor indciiinification. 

In addition, the plaintiffs’ breach of contract claim centers 011 the iiideiiiiiificatioii clause 

in tlie Merger Agreement, and plaintiPfs’ complaint relied upoii Article XI1 i n  fashioning all 01 its 

other c l a im against Fortiiow. And, this Court previously rejected plaintilk’ assci-tions that 

Fortnow engagcd Kaiitor PC aiid orally agreed to sue Hughes I-Iubbard and retain any resulting 

damage award to satisfy an indeniiiity obligation. 

Anal ysi 5 

A motion for leave to reargue under CPLR 2221, “is addressed to the sound discretion of 

the court arid may be granted only upoii a showing ‘that the court overloolced or iiiisapprehended 

the facts or the law or for some reason mistakenly airivcd at its earlier decision”’ ( Willi~iin P. 

Pcchl Equipnzeizt Corp. v Kcissis,l82 AD2d 22 [lst  Dcpt 19921). Reargument is not designed to 
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afford tlie uiisiiccessfiil parly successive opportunitics to rearguc issues previously decidcd (Pro 

Brolcercrge v Home Itzs. Co., (39 AD2d 971, 472 NYS2d 661) or to present argumcnts diffcrciit 

from those originally asserted (Foley v Roclie, 68 AD2d 558, 41 8 NYS2d 588; Pnlil EquiIi. 

Corp. v Kussis, 182 AD2d 22, 27, 588 NYS2d 8 [Ist Dept 19921, lv detiied a t id  clisiuissecl80 

NY2d 1005, 592 NYS2d 665 [ 19921, veavg. deiiicil8 1 NY2d 782, 594 NYS2d 7 14 [ lW31). 011 

reargunleiit the court's attention mist be drawp to any controlling k t  or applicable principle of 

law which was misconstrued or overlooked (see Mcrcklowe v Browriirig School, 80 AD2d 790, 

437 NYS2d 11 [ 1" Dcpt 19811). 

Upon a reading the submissions, it appears that tlie Court did not address the legal 

principle conceniing the viability of an unjust enrichment claiiii in the face of an established 

written contract governing the subjcct mattcr giving rise to thc unjust enrichment claim. 

Therefore, the Court grants reargirmeiit on the issue 01 whether plaintiffs' fourth cause of action 

for unjust enriclment should be dismissed in light of such principle. 

It is well settled that "plaintiffs cannot recover for unjust eiviclment while 

simultaneously alleging the existence of an cxpress contract covering tlie same subject matter" 

(Sergeuiits Benev. Ass '11 Aiiiiuity Fuitcl v Heiick, 19 AD3d 107, 796 NYS2d 77 [ 1" Dept ZOOS] 

citiiig MJMAclv. v Paiiusoriic I r id~ i~ .  Co., 294 AD2d 265, 266, 741 NYS2d 874 [2002] and 

Hoheizbcrg Co. v Iwai New York, 6 AD2d 575, 578, 180 NYS2d 410 [ 19581). The existeiicc of a 

valid and enforceable written contract goveilling a particular subject matter precludcs rccovery in 

quasi-contract for events arising out o l  the same subject matter (PKO Television, Ltd. v Tiiiie Lqe  

F i l m ,  lire., 169 AD2d 582, 564 NYS2d 434 [ 1" Dept 19911). Thus, tort claims which are 

duplicative of a breach of contract claim may properly be dismissed (23/23 Coriir~iurzic~itioits 
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Curp. v Geneml Motors Corp., 257 AD2d 367, 683 NYS2d 43 [ 1 Dept 19991; see also A/@L v 

Prtrcleiztinl-Bnche Securities Iiic., 8 1 NY2d 470 [ 19931 [finding that unjust enriclment on a 

quasi-contract theory was improperly reinstated where transaction was controlled by the express 

agrccmeiit of the parties and their rights and liabilities are to be detemiined solely on theories of 

breach of contract]). 

Further, a breach of contract claim may not be considered a tort uiiless a legal duty 

independent of the contract, Le., one arising out o r  circumstances extraneous to, and not 

constituting elements of, the contract itself-has been violated (Brown v Brown, 12 AD3d 176, 

785 NYS2d 417 [lst  Dept 20041). 

In plaintifs’ sccoiid cause of action for breach of contract, plaiiitiITs allcge that (1) the 

shareholders, iiicludiiig Fortnow, contracted with SportsLirie and Commissioner, whereby they 

agreed to iiidcninify SporlsLine from all claims and losses arising from certain third party claim 

that may be asserted alter the closing of the merger transaction; (2) plaintiffs paid their 

proportionate shares of thc SportsLine Settlement, as well as Forlnow’s sharc; (3) as a direct 

result of Fortnow’s breach of the Merger Agreement, plaintiffs were forced to pay Forlnow’s 

sliare. 

In plaintiffs’ fourth cause o r  action for unjust enrichment, plaintiffs allege that pursuant to 

the SportsLine Settlement, (1) Fortnow “received a broad aiid general release or  his obligations 

arisiirgfiortt the iticlei~zti~~c~itio/i clninzs,” (2) without contributing his propoi?ionate share, and 

(3) that equity and good conscience demand that Fortnow LLpay 111s share” o r  the SportsLine 

Settlement” in the amount of $89,775.00 (emphasis added). 

The Merger Agreeiiient sets forth the obligatjon of the shareholders, including Fortnow, 

9 

[* 10 ]



to indemnify SportsLine and Commissioner. The Mergcr Agreeiiieiit required indemnification 

against certain post-closing claims asserted within a year of the closing (other than for li-aud), 

which were in tuni predicated upon pre-closing events giving rise to breaches of representations, 

warranties or covenants coiitained in such Agreeiiieiit. SportsLine’s idtimate iiionctary liability 

to Broadview is tlie very subject of plaintiffs’ coiiiplaiiit in this action, in that SportsLiiie sought 

and recovered compelisation from plaiiitiffs on the basis of their indemnification obligations, and 

plaintiffs now seek to impose iiideniiiificatim obligatioiis against Fortnow. However, Fortnow’s 

iiideiiiiiificatioii obligations to SportsLiiie are expressly governed by the Merger Agreement, as 

alleged in plaintiffs’ second cause of action for breach of contract. 

That plaiiitiffs’ breach of contract claim was dismissed, based on this Court’s 

interpretation of the iiideiiiiiificatioii clause in the Merger Agreement, does not negatc the fact 

that such clause governs the issue of indemnification. 

Moreover, to the extent plaiiitiffs seek to create a “new” indemnification obligation by 

virtue of oral promises ahd agreements allegedly made by Fortnow, such attempt is uiiavailing to 

sustain an uiijust eiirichiiielit claim. 

hi this regard, as stated in  the Court’s March Order, Article XII, section 12.9 of the 

Merger Agreement, provides that 

Third Party Claims 

(0 The rights and remedies of SportsLiiie and the Shareholders under this Section 
12.2 are exclusive and in lieu of any and all other rights and remedies which 
SportsLine or the Shareholders . , . may have against the other under this 
Agreement or otherwise. , , . All claims for indeninificatioiis must be asserted, if 
at all, . . , in accordance with tlie provisions of this Section 12.2.’ 

~~ -. 

The Court cited to Article XII, section 12,9 in its March Order also. 
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Furthennore, any oral agreement that modifies Fortnow’s indemnification obligations 

under the Merger Agreeiiieiit is insufficient. As stated in the March Ordcr, the Mel-ger 

Agreement contains a provision precluding the iiiodification o r  its terms cxcept by a writing 

signed by all partics (Section 15.4; Optorz Huidler G‘otllreb Feiler Lutr~l~iu & Hirsch I’ Prltel, 203 

AD2d 72, 610 NYS2d 26 [ l ”  Dcpt 19941). 

A judgment disiiiissiiig a caiisc of aclion pyrsuant to CPLR 321 1 (a)(]) is wan-antcd where 

“a defense is founded upoil documentary evidence,” brovided the “documentary evidence 

submilled conclusively establishes a defensc to the asserted claims as a mattcr ol‘law” (LLWII v 

Murtiizcz, 84 NY2d 83, 88, 614 NYS2d 972 [1994]). 

Further, when considering a motion to disiniss made pursuant to CPLR ij 321 1 , the court 

must “accept the facts as allcged in the complaint as true, accord plaintiffs the benefit of every 

possible favorable inference, ahd deteimiIie only whether tlie facts as alleged fit into any 

cognizable legal theory” (Leon vMcrrtitzez, 84 NY2d 83, 87-88, 614 NYS2d 972 [ 19941). 

However, i n  those circumstances where thc bare legal conclusioiis and factual allegations are 

“flatly contradicted by documentary evidence,” or evidcntiary material, they are not presumed to 

be truc or accorded every favorable inference (Biondi v Beekrtcriz Hill House Apr. Corp., 257 

AD2d 76, 81,692 NYS2d 304 [ ls t  Dept 19991, @f 94 NY2d 659,709 NYS2d 861 [2000]; 

Kliehert v McKocin, 228 h D 2 d  232, 643 NYS2d 114 [ 1 st Dept], lv cletiicd 89 NY2d 802, 653 

NYS2d 279 [ 1996]), and the criterion becomes “whether tlie proponent of the pleading has a 

cause of action, not whether lie has stated oiic” (Gziggerzlieimer v Giuzbuvg, 43 NY2d 268, 275, 

401 NYS2d 182 [1977]; see d s o  Leori vMcirtinez, 84 NY2d 83, 88, 614 NYS2d 972 [1994]; Ark 

BIynrit Pcirk Corp. v B y m t  P w k  Restorntiorz Corp., 285 AD2d 143, 150, 730 W S 2 d  48 [ 1st 
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Dept 2001 1; WFB Teleconi., IHC. v NYNEX Gorp, 188 AD2d 257, 259, 590 NYS2d 460 [ 1’‘ 

Dept], Iv deiiierl8 1 NY2d 709, 599 NYS2d 804 [ 19931 [CPLR 32 I 1  iiiolioii granted where 

d e h d a n t  submitted letter rroin plaintiffs coimsel which flatly contradicted plaintiffs current 

allegatioiis of prima facie tort]). 

Here, plaintiffs’ indemnification dispute is goveiiied by the clear and uiiaiiibiguous terms 

of an express contract, i.e., the Merger Agreement (Priclzard v 164 Lucllow Corp., 14 Misc 3d 

1202, 83 1 NYS2d 362 [Supreme Court New Yorlc County 20061 [“where a written agreement 

unambiguously contradicts tlic allegations of a breach of contract cause of action, the contracl 

itself constitutes documentary evidence warranting dismissal of the complaint, pursuant to CPLR 

321 1 (a)( I), regardless o r  any extrinsic evidcnce or self-serving allegations offered by the 

plaintiff ’I). Further, there is no legally cognizant indcmnification obligation independent of the 

Mcrger Agrccment. Therelbrc, the cause of action Poor uiij usl enrichment is dismissed as 

duplicative of plaintiffs’ breach of contract claim. 

Bascd on the forcgoing, it is hereby 

ORDERED that the branch 01 the motion by defendant Matthew Fortnow pursuant to 

CPLR 2221 for leave to reargue his prior motion to dismiss, is GRANTED; and it is Purther 

ORDERED that the branch of the motion by defendant Matthew Fortnow for an order 

dismissing plaintiffs’ ulijilst enriclmient claiiii pursuant to CPLR 321 l(a)( 1 ) and (a)(7), 011 the 

ground that no such claim niay be iiiaiiilained as a matter of law because a written agreement 

exists governing the same subject matter, is GRANTED; qnd it is further 

ORDERED that defendant Matthew Foitiiow shall serve a copy of this order with notice 
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of entry upon all parties within 20 days of entry; and it is further 

ORDERED that the Clerk may eiiter judgment accordingly. 

This constitutes the dccision and order of the Court. 

Dated: July 14, 2008 
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