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PI ain t iff, Index No. 103382103 

~ 

affirmation selling forth plaintiff‘s diagnosis and a medical opinion concerning her ribili ty to 

-against- 1)ecision and Order 

~ 

Corporation (Harlcm Hospital Centcr) (“HHC” or “I-Iarlem Hospital”) cross-moves Cor an order-, 

NEW YORK CITY HEALTH & IIOSPITALS CORP. 
(HARLEM HOSPITAL CENTER), WENDY ANN 
OLIVIER, M.D., T I E  BROOKLYN HOSPITAL, THE 

JuL 18 2008 BROOKLYN HOSPITAL CALEDONIA CAMPLJS, 

Dcfendants. 

Plaintiff moves, by ordcr to show cause, for renewal of h e  motion (Motion Sequence 

Number 007) for an ordcr appointing plaintiff’s daughter, Tawana Johnson (“petitioner”), as [he 

guardian ad litcin for plainliff, originally denied by decision and order daled April 15, 2008 (the 

“April 2008 Order”). Rencwal is hereby grantcd; the April 2008 Order provided for- leave to renew 

the application upon submission of thc proper- papers including, but not limited to, a medical 

participatc in the prosecution of her incdical malpractice case. Plaintiff’s papers now contain the 

required inedical affidavit, as discussed, infr-a. Defendant Ncw York City Health and Hospitals 

pursuant to C.P.L.R. $ 3  10 I(d), precluding Lestiniony by plaintiff’s psychiatric expert regarding any 

depai-turcs by HHC, and striking from the complaint thc cause of action for lack of infon-ned consent 

agai ri st HHC. 
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The underlying action is for compensatory damages for injuries sustained by plaintiff 

as a rcsult of alleged medical malpractice related to a brcast reduction surgery on January 3 I, 2002, 

and a subscquent emergency room visit to Harlem Hospital on February 6,2002. As was previously 

sct forth in the April 2008 Order, plaintiff commenced the underlying action in Kings County on 

January 16, 2003, against dcfcndants Wendy Ann Olivier, M.D,, the Brooklyn Hospital, and the 

Brooklyn Hospital Caledonia Campiis. On February 26,2003, plaintiff commcnced a sccond action 

in Ncw York County against HHC. Issue was joined, and thc two actions werc consolidated i n  this 

court by order of the Hon. Eileen Bransten on May 25, 2004. Plaintiff filed her Notc of‘ Issue on 

August 30,2007. 

Plaintiff and petitioner seek to have petitioner appointed as plaintiff’s guardian ad 

litem under C.P.L.K. # 1201, Plaintiff’s previous application for a guardian ad litem was denied, in 

part because i t  lackcd an affidavit from a medical expert (see April 2008 Ordcr). On renewal of hcr 

petition, petitioner offers an affirmation by a physician (name redactcd) duly licenced by the State 

of Ncw York to practice psychialry. The physician examined plaintiCC on March 19, 2008 and 

rcviewed plaintiff’s medical and psychiatric rccords. The physician states that plaintiff is 47 years 

old and has a psychiatric history dating hack to her early childhood. Plaintiff has becn hospitalized 

numerous times for psychiatric problems including schizophrenia, polysubstance h u s e ,  bipolar 

disorder, and bo]-derlinc intellectual functioning. She has a rccent history 01 hoinclcssness, hci-oin 

addiction, and schizophrenic affective ciisordcr, and she has reccived bolh inpatient and ou1p:itient 

psychiatric care ovcr the past several ycars for hcr psychiatric pr-oblcnis. The physician opines that 

plaintiff‘s condition “impcdes her ability to protect herrights” and that p1aintiff“does not adequately 
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understand the legal proceedings in which she is involved.” The physician also states that plaini tff 

is “unable to manage the requirements of day to day living and she is mentally i l l  and chemically 

dependcnt.” The physician concludes by opining, to a reasonable degree of medical certainty, that 

plaintiff requires a guardian ad litcm lo protect her intcrests in this, or any, lawsuit. 

“A person shall appear by his guardian ad litcm . . , if he is an adult incapable of 

adequatcly prosccuting or defending his rights.” C.P.L.R. # 1201. The court “may appoinl ;I 

guai-dian ad litem at any stagc in the action upon its own initiative or upon lhe molion of . . . 

[a] relativc, friend o ra  guardian, committee ofthe property, orconscrvaior.” C.P.L.R. Rulc 1202(a). 

“The courts do not ‘shut their eyes to the spccial necd of proteclion o fa  litigant actually incompctent 

but not yet judicially declared such. There is a duty on thc coui-ts to protect such litigants. *,, 

Palaganas v .  D.R.C. Indus., lnc., 64 A.D.2d 594 (1st Dcp’t 1978), quoting Senjislack v.  Sengstack, 

4 N.Y.2d 503, SO9 ( 1  958). Although plaintiff consents to the appointment of Iw dxighm-  is hel- 

guardian ad litem, dcfendant Wendy Ann Oliv~er, M.D. and thc Brooklyn Hospital question the 

degree of plaintiff’s incapacity; defendant HHC, while laking no posilion as Lo whether plaintiff 

needs a guardian, objects to the appointment of plaintirf’s daughtcr as guardian and questions thc 

role thc guardian would play at trial. A hearing is necessary to determine thc extent of plaintiff’s 

mental disabiliry; whcther a guardian ad litem shall be appointed; and, if a guardian is nccessiiry, 

whether petitioner is the propel- person Lo be appointed. Palaganas, supra. The matter is sct 

down fora hearing to be held in IAS Part 6, at 60 Cenire Street, New York, New York, i n  Courtroom 

345, on August 18, 2008, at 1 I :OO a.m. At that time, both plaintifl‘ and petitionel- iirc directcd to 

appcar, and all parties shall bring the neccssary documcntalion to permit a resolution of [his issue. 
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Defendant HHC cross-moves to precludc plaintiff’s psychiatric expert from testifying 

at trial rcgarding the wrc  rendercd to plaintirf at I-Iarlem I Tospital. Plaintiff’s C.P.I,,R. $ 3 IOl(d)  

response sets forth thai plaintiff’s expert is cxpected to testify that plaintirf’s injuries were “causally 

relatcd to the failure to properly perform psychiatric evalualion and consultation prior to and aftcr 

the surgery” and t h a t  psychiatric suppoit and follow up was required hut not provided to plaintiff.’ 

The expert opines in the report (annexed to plaintiff’s 5 3101(d) r-csponse) thal plaintirf’s 

“psychiatric condition [when slic came to Harlem Hospital] was not propcrly investigated or assesscd 

in accordancc with good and accepted standards of medical practice.” HHC claims that, until 

plaintiff servcd her experl rcsponse o n  May 2, 2008, HI-IC hiid no knowledge of a claim against i t  

for Harlem Hospital’s ullcged fiiilure lo conduct a psychi:ittic evaluation of plaintiff when shc 

received care there on February 6, 2002. 

The notice or claim, served on HHC on April 3, 2002, and the verified complaint, 

served on HHC in or around February 2003, provide generalized allegations of negligence against 

HHC. The bill ofpariiculars served on HHC scts forth that Harlem Hospital departed from good and 

accepted standards of hospital and medical care by, riiter d i u ,  failing to properly diagnose plaintiff’s 

condition; failing to properly respond to, be cognizant of, or makc use of the histories taken or 

recorded; and, ignoring the medical hislory and condition of plaintiff. Thc bill of particulars also 

s tntes ill ;I t “In adeq wtc Con su I tn ti on w ;IS 111 ade by Surgeon s/pl ;is ti c s LI rgcon s , 11s yc 11 i atri s t s, Infcci i o ti s 

[sic] Disease Specialisls.” 

’ Plaintiff’s $ 3 101(d) response does not differentiate betwcen the defcndanls, althoush i t  
is clcar from the pleadings that Wcndy Ann Olivier, M.D., performed the breast reduction proccdure 
at Brooklyn Hospital, while Harlem Hospilal underlook to treat plaintiff a week later for an alleged 
wound i n fec t i on . 
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€€HC was put on sufficient notice that thc claims against it for departures related to 

the treatment of plainliff’s wounds were based, in part, on Harlem Hospital’s alleged failure to take 

plaintiff’s psychiatric condition into consideration when treating her wounds, since “plaintiff’s bill 

of particiil:irs adequately provides a gencral statement ‘of the acts or omissions constituting the 

negligcnce claimed.’” Kaplrun v. Rosiello, I6 A.D.3d 626, 627 (2d Dep’t ZOOS), C.P.L.R. 

Rule 3043(a)(3). Further, “[p]rcclusion for Failure to comply with CPLR 3 101 (d) is improper ‘unless 

there is evidence of intentional or willful failure to disclose and a showing of pre.judice.”’ CTLI~, v .  

Gustitos, 51 A.D.3d 963 (2d Dep’t 2008), quotins Gnyz v. Kirby, 41 A.D.3d 782 (2d Dep’t 2007). 

HHC has not dernonstratcd that i t  was prejudiced by plaintiff’s delay in serving her 5 3101(d) 

response, especially in light of the fact that the trial shall be postponed until after the hearing on the 

need for thc appointment of a guardian ad litem. Gayz v. Kirby, supra, 41 A.D.3d at 782-83. 

At this time, thecourt will not preclude plaintiff’s psychiatric expert froin testifying at trial regarding 

thc care rcndered to plaintiff at Harlem Hospital, 

Defendant I-IHC also cross-nioves to slrike froin plaintiff’s complaint the claim for 

lack of informed consent.’ Defendant HHC argues that plaintiff only receivcd emergency care at 

Harlem Hospital, and that becausc New York docs not rccognize a caiisc of uction for lack of 

’ HHC I‘aiIcd to sct forth in its moving papers the statute undcr which I t  was cross moving 
to strike plaintiff’s must of action for lack of informed consent. The attorney’s affirmation in 
support of the cross-motion sets forth a failurc to statc a C ~ L I S C  of action as the basis for T-Me’s 
motion to strike plaintiff’s complaint. Additicmally, HHC’s reply papers clarify that it is n o t  cross 
moving for summary judgment, but is moving pursuant to C.P.L.R. Rule 321 I(a)(7) fur plaintiff’s 
failure to state a cause of action. The court will proceed ;is if HHC had originally moved pursuant 
to C.P.L.R. Rule 321 l(a)(7), which sets forth, in pcitinent part, that a party“may move forjudgment 
dismissing one or more causes of action xsertcd against him on the ground that. , , the pleading fails 
to state a cause of action.” 
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inforrncd consent where the matter’ involves emergency treatment, plaintiff has failed to state a cause 

of action.’ HHC further allcges tha t  no siirgery or invasive procedurc was performed at Harlem 

Hospital which would requirc an informed consent; nevcrtheless, plaintiff did execute a gcneral 

conscnt form on the day she was treated at Marlein Hospital (annexed to HHC’s moving papers) for 

“routine diagnostic and therapeutic p1-ocedures. . . [incl~iding] blood drawing, exlei-nal exam of the 

body, . . . and other routine non-invasivc proceciurc.” 

The notice of claim filed against HHC does no1 set foi-th a claim for lack of informed 

consent. Plaintiff’s verified coinplaint states that HHC undertook to administer einergcncy services 

to plaintiff. Plaintiff’s claim for lack o l  informed consent, as set forth in her verified complaint, 

alleges thal HWC “failcd lo inform the plaintiff as to the exact nature and extcnt of plaintifl’s 

condition,” failed to inform plaintiff of the risks, complications, consequences, and dangers of the 

carc, treatmcnt and procedures defendants undertook to perform andor failed to perform, :i~id failed 

to inform plaintiff as to thc alteinativc methods of treatmcnt. Plaintiff’s bill of particulars stales, 

irzterulia, that HHC did not perfom certain tests that  were indicated by plaintiff’s condilion; did not 

perform certain surgical/operative procedures that wcre necessary to treat plaintiff’s condition; did 

not administer anesthesia; failed to ndmil plaintiff; and, failed to trcat plaintiff’s infection. 

Defendant HHC argues that there is no question that plaintiff came to Harlem 

Hospital’s erncrgency ~~ooin for erncrgency medical carc. Defendant does not attach plaintiff’s 

P1:iintiff’s only ai-gumcnt in opposition is that defendant’s motion to strike I S  ;i time-ban-ed 
motion for summary judgment; however, ;i motion to dismiss for failure to state a cause of action 
may be rnadc at any time. See C.P.L.R. Rulcs 321 1(a)(7) and 321 l(e). 
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medical records from Harlem Hospital, but neither does plaintiff in opposition. Although plaintiff 

claims there are issues of fact as to whether she received only emergency treatment, plaintiff annexcs 

thc transcript from her September 30, 2003 deposition, in which plaintiff lestified that she was not 

admitted Lo Harlem Hospital on February 6, 2002; that she went 10 thc ernergcncy room at Harlem 

Hospital; thal Harlem Hospit:il did a blood test and urinc test and a physical examination; tha t  she 

was relcased from Harlem Hospital with a fever, pain, and 3 prescription; und, that the visit to 

Harlem Hospiial’s emergcncy room Insled a couplc of hours. 

New York’s Public Health Law 4 2805-d sets forth, in pertinent part, lhat the 

right of action to recover for medical, dental or podiatric malpractice 
based on a lack of infoimed consent is limitcd to those ciiscs 
involving either (a) non-emergcncy lreatmenl, procedure or surgery, 
or (b) a diagnostic procedure which involved invasion or disruption 
of the integrity of the body. . . . For a cause of action therefore i t  must 
also be cstablishcd that a rcasonably prudent person in  the paticnt’s 
position would not have undergone the treatment or diagnosis 11‘ he 
had been fully informed and that the lack of informcd consent is a 
proximale cause of the injury or condition for which rccovery is 
soughl. 

Plaintiff’s own description of the treatment she received at Harlem Hospital fails to indicate that she 

received anything oihcr than emcrgeiicy treatment there, which treatment cannot foim the basis for 

a claim for lack of informed consent. Pub. Health Law 5 280S-d(2); see also Coiinellv v .  Warncr, 

248 A.D.2d 941, 942 (4th Dep’t 199s). Plaintiff has also failed to plcad that thcre was “’some 

unconsenled-to affirmative violation of the plaintift’s physical inlegri ty.”’ Martin v. Hudson Vallev 

Assocs., 13 A.D.3d 419,420 (2d Dep’t 2004), quoting Hecht v.  Kaplan, 221 A.D.2d 100, 103 (2d 

Dep’t 1996); sec also Smith v. Fields, 268 A.D.2d 579, 580 (2d Dep’t 2000). Plaintiff has not 
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asserted that HIIC pelformcd a surgery c)r invasive procedure on February 6,2002. Plaintiff’s lack 

of infoimed consent claim appears to  rcsult from defendant’s failure to treat plaintiff; such failure 

is not an affirmative act, and cannot foim the basis ofa  claim Lor lack of infonned consent. See Pub. 

Health Law $ 2SO5(d)(2). Finally, even if i t  could be found that plaintiff underwent somc form oC 

non-crnergency h+eatment or diagnosis at Harlem Hospital, pliiintifffailcd to plead that “a reasonably 

prudent person i n  thc patient’s position would not have undergone thc treatment or diagnosis if hc 

had heen fully informed.” Pub. Health Law $ 2805-d(3). Thus, plaintiff has no1 adeqiistcly pled a 

causc of action against HHC for failure to obtain plaintiff’s informed consent; accordingly, plaintiff’s 

second cause of action a s  to FIFIC is dismissed, pursuant to C.P.L.R. Rule 3211(a)(7), for failure to 

state ;I cause or action. 

Thc motion and cross motion arc decided in  accordance with the foregoing. The 

pai-tics shall appear for a Iieariiig on August 18, 2008 at 1 1 :00 a.m. This constitutes the decision and 

order of thc coui-t. 

Dated: July 15, 2008 
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