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Index Number : 101072/2004 - 
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SUMMARY JUDGMENT 
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Plaintiff, 

- ag a i n s t - 

ARCHDIOCESE OF NEW Y O N ,  TEIZWNCE 
CARDINAL COOKE IIEALTH CARE CENTER, 
NEW YORK MEDICAT, COLT,EGE, MAINCO 
ELEVATOR COMPANY AND SCHINDLER 
E LEV A‘IOK C OIU’OIUTION, CROTHALL 
F ACrLLdTIES MANAGEMENT, INC‘. , CROTIIALT. 
EDUCATION SERVICES, INC., CROTIIALL 
HEALTH CARE JNC., 

Index No.  10 1072/04 

‘ \ ,  I 

.Joan A. Madden, J . :  I 

’ h  JB  ‘M’- 1 k( . ’ ~ , / ,J ’1 yq 
ncfcndants Crothall Facilities Management, hic., Crothall Education Services, 

liic., and C‘rothall Health Care Inc. (collectively, the Crothall dehidants) move for an ordcr 

granting suiiimaiy jiidgment in their favor and dismissing all claims asserted against 111~1~1 

(motion seq. 110 005). D e h d a n t  Tcrrcnce Cardinal Cooke Health Care Ccntcr ( T K H C C )  

cross-moves for summary judgmciit dismissing all claims asserted against it and foi- sumriiary 

judgnient as lo liability on its cross claims for indemnification asserted against derendants 

Schindler Elevator Corp. (“Scliindlcr”) and Mainco Elevator Company (“Mainco”). Schindler 

iiiovcs for siiiiimary judyiient dismissing all claims and cross claims against it. (niolion seq. 110 

006). Mainco iiioves for suiiiiiiary judgment in its favor and dismissal with prejirdicc of all 

claims assci-tcd against il (motion scq. no 007). Plaintiff Faiz Muhariiiiiad cross-moves for 
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sumi7iaryjudgment as liability on his claims against tlic moving defe'endaiits.' 

Plaintiff, a double amputee, alleges that hc sustaincd a fractured leil hip at 1O:OO p.m. 011 

Jiily 21, 2003, whjle in his niotorized whccl chair and exiting clcvator No. 3 (the eleva.tor) at the 

fifth floor- o l  the TCCHCC fkil i ty located at 1249 Firth Avenue in Manhattan. Plaintiff, a 

resicleiit at the fiiicility, allcgcs that the elevator mis-levclcd, causing liiiii to fall and l i s  

wlicclchair to ovcrturn oil lop of him 

In tlijs action, plaintil'i'has sued TCCHC'C, the owner of tlie facility where tlic accident 

occurred; the C'rothall defendants, TCC'HCC's inanaging agent at the facility; Maiiico, 

TCC'HCC's exclusive elevator maintenance and repair cornpany fi-om July 2002 uiitil .Itily 15, 

2003, six days prior to the accdent; and Schindlcr, TCCHCC's cxclusivc elevator maintcuance 

arid repair company on tlie date of tlie accident. 

In the amcnded complaint, plaintiIT asscrts a single negligelice cause of action bzlscd on 

allcgatioiis that thc moving defendants were iicgligent in owning, rcpairing, inspecting, servicing, 

niaintainiiig, controlling, and operating the elevator and that their negligelice proximatcly caused 

his injuries. 

Discovery has been coi-riplcted and tlie Crotlidl defendants, TCCTTC'C, Schindler, Mainco 

now movc for suinmary judgment dismissing the claiiiis against them and TCCHCC also scclts 

siiinimary j udgimcnt as to liability on its cross claims for indemiiificntioii against Schindler and 

Mainco. PlaintiTf opposes the motions and seeks sLiniiiiary jiidgnicnt as to liability on its 

negligence claim. 

Motion scqirence numbers 005, 006, and 007 arc consolidated lierein for disposition. I 
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On a motion for summary judgment, the proponent must "m;ikc a pl-ima facie showing of 

entitlciiienl to judgrnciit as a matter of law" by advancing sul'licicnt "evidential-y proof in  

admissible fonn" to demonstrate the absence of any triable issues oflnaterial fact (Wincqrad 1 

New York IJniv. Med. Ctr., 64 NY2d 8 5  1, 853 [ l m ] ) .  Once the proponent has made this 

showing, Ihc burden shifts to the party opposiiig the motion to produce evidentiary proof in 

admissible form to establish that triable issues 01 h i c t  cxist (Alvarcz v Prospect IIosp., 68 N Y M  

320 119861). 

The Crothall ncfendnnts' Motiori 

The Crothall defendants seek suiimiary judgment i n  their lavor on grounds that they had 

no contractual duty with respect to inspection or maintenance of the elcvator after April 30, 2003, 

almost hrec  months prior to the accidcnt, and that plaintiff has failed to dcmonstrate wilh 

adn-lissible evidence that they had actLral or constructive notice of thc alleged defective condition 

prioi- lo that date. 

111 opposition, plaintiff contends that the Crothall defcndants were in  sole charge and 

control or the preniiscs, including the elevator, by virtue of*thcir contract will1 'I'CCHC'C arid 

negligenily operated, Inanagd, and maintained the elevator, causing i t  to Iiialfunction 011 J ~ l y  2 1,  

2003, and had notice o f  the mis-leveling incidents occurring prior the accident. 

"[I]t is well established that 'liability for a danger-ous or defectivc coiiditioii on pimpei-ly is 

gencrally predicated upon ownership, occupaiicy, control or special use or  the propel-ty . I . 

Where 11011~ is prescnt, a party carmot be held liable lor iiijui-ies caused by the dangerous or 

defective condition' 'I (Hennessv v Palmer Video, 237 A.D2d 571, 571 [2d Dept 1997], quoting 

Minott v City oi'Ncw York, 230 AD2d 719, 720 [2d Dcpt 19961). 
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I Jerc, the Crothall defendants have made a prima facic showing ciititliiig them to 

summary judgment. Spcciiically, these defendants point to evidence sliowiiig that any control 

they might otherwise have exerted over thc clcvator was terniinated by TCCHCC when i t  

cancelled their plant operations contract alriiosl thrcc months prior to the accident. Pursuant to 

this contract, tlic C'rothall defciidaiits werc ohligatcd to perform certain plant opcrations and 

maintenance inanagement services, including liaisoii services and coordination with the elevator 

maintcnancc companies hired dircctly by TCCHCC:, The Crothall dcfcndants never had a 

contract with TCCI TCC: to perform clcvator riiaintenancc (% Crothall defendants by JcNBahai-, 

C'rothall S e w s .  Group Proj. Mgr., May 24, 2007 Dep Tr, at 10:3-8). 

During the temi of the Crotliall dereiidaiits' contract in 2002 and 2003, a full-scrvicc 

elevator iiiaiiitciiaiice contract betwccn TCCHCC a d  Mainco was i n  eIl'ect (see 

TCCHCCYMaiiico Contract, May 9, 2002; accord Karen Idyahia, Maincn Ol'lice Mgr., Sept. 1 1, 

2007 Aff., 11 5 ) .  Moreover, TCCHCC tcrmjiiated the Crothall defendants' coiitract, dkc t ivc  

April 30, 2003, almost three months prior to the accideiil (see TCCHCC March 75, 2003 lcttcr to 

Crothall defendants; Crolhall dcfcndaiits by Rahar Dep Ti-, at 12:2-9). 

Next, plaiiitifi'lias i io l  iiiet its burden of controverting thc Crothall dcrcndants' showing 

of  their entitlement to summary j u d p e i i t  with acimissiblc evidcncc that tlic Crothall dcl'mdants 

had actual or constructivc notice of a inis-leveling defect with respect to tlic clcvator prior lo the 

tcriiiiiiation o r  tlicir contract. In orclei- to be liable h i -  a f d u r e  to iiiaiiitain ai1 elevator iii a sal'e 

condition, a imnaging agent o r  a property nust  have actual or coiistructive knowlcdgc O F  a 

dcikct. (Lapin v .  Atlantic Rcaltv Apts.. Co., 48 AD3d 337 [ 1 '' Dcpt 20081; $cheifla v. 

Bclictiiiiark Maiiapmicnt Corp., 270 AD2d 8 15 [4th Dept 1999]]). 
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Contrary to plaiiitifl’s contention, there is no admissible evidence that the Crothall 

defendants were notificd of the instances of elevator’s rcpcatcd mis-lcvcling during the time 

period at issue.’ Moreover, the affidavit of plainlifrs notice witness Eduardo Standard 

(“Standard”) docs not raisc a triable issuc fnct rcgarding the Crothall defendants’ riotice of thc 

alleged defect.3 While Staiidard attcsts that cci-tain individuals, including eiliployccs of 

‘I’CCHCC were present at residents’ couiicil monthly meetings, lie does not identify any o f  these 

indivitluals as employees of the Crothall delendants nor does lie spccify that an employce of the 

Crolhall delendants was prcscnt during the April 2003 meeting, or that the Api-il 2003 rnccting 

occurred after the alleged mis-leveling 011 April 15, 30, 27 or 29. 

Next, it cannot be said that the evidence of iiiis-1cvcIing contained within the Mainco 

records Jor April 2003 gavc thc C.h-othall defendants coiistiiictivc notice o r  a niis-lcvcling defect 

since there was iicvcr a contract between the Crothall defendants am1 Mainco, aiid tl-lei-c is no 

evidence of an agency rclationship between tlic companies. 

Therefore, and in the absence of any contractual duty to plairitifr to mai ntaiii the clcvator 

in a safe condilion or evideiicc that the Crotliall cleIccndants had aclual or constructive notice of 

’‘There i s  cvidcnce in  the i-ecord that on April 15, 20, 27, and 29, 21103, that Maiiico 
r cc c i v cd coin p I ai 11 t s about t 11 e e I e v at or 111 i s - I ev el in g . 

As dekcndants argue, plaintill’s failure to disclose Standard as a witness unt i l  alter the 3 

instant summary judgmciit motion violated discovery orders and is in noii-compliance with 
defenclants’ discovery der-nands and indicates that the affidavit should not be considered. (m 
Rodriguez v Swig Hi Kiiii, 42 AD3d 442 /2d Dept 20071; C‘oiicetto v Pedaliiio, 308 AD2d 470 
[2d Dcpt 20031). This is supported by plaintill’s failure to provide ;I reasonable excuse for the 
non-disclosurc.(scc Spitzer v 2166 Bronx Park E. Corps., 2S4 AD2d 177 [ l ”  Dcpt 20011; Hallson 
v City of Ncw York, 227 AU2d 21 7 [Is‘  Dcpt 19‘361). However, the coiu1-t nccd not reach this 
issue since as indicated above, Standard’s affidavit is insufficient to raise a triable issue of f x t  as 
to whcther Crothall defericiants had notice of niis-leveling defect. 
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the allcged defcct, siiiniiiary judgmcnt is appropriately granted in tllcir Llvor. 

3'C CH C C ' s M o t i o n 

r 5 - 7  1 LCFICC secks summary judgmeiit on tlie negligence claim on grounds that i t  had a fu l l  

scrvice elevator maintenance coiltract with M a k o  and Schindler in cffect at all rclcvaiit times; 

and that plaintiff cannot provc the existcncc or  the allcged defect, that TCCHCC causcd 01- 

crcatted the allcgcd defectivc condition, or that TCCHCC had actual or constnictive noticc o f  the 

de fec 1. 

I n  opposition, plaintiff coiitends that TCCHCC is liable as the clcvator's owiicr and that i t  

reccivcd actual and constructive notice of thc alleged defcct diiring tlic monthly residents' council 

meetings and fi-om thc maintenancc and repair records prepared by Mainco and Scliiiidler. 

TCCHCC had n rLill-servicc elevator niaintcnaiice contract with Schindler i n  cn'cct 211 the 

time of the accident. Scliindler admits that, piirsuaiit to the terms of the contract, it was 

cxclusively rcsponsible for clcvator maintenance and repair at the TCCHCC racility 011 the date 

of-the accident (m Schindler by Michael C. Landis, Schindler Vice Pres. of Bus. Dev., May 21, 

2007 Dcp TI-, at 32:5-18). hi relevant part, the contract rcquired that, effective July 15, 2003, 

Schindler was to provide rcgular aid systeniatic maintenance, pcriodic perIbnnance evaluations, 

incliiding car-leveling pcrtbnnance, and safety testing, and for all 1-epair and maintcnaiicc to be 

perroolined exclusively by Schindler. For the year prior to tlie effective date of thc Scliindlcr . 

contract, TCCHCC had retained Maiiico piirsuaiil lo a similar liill-service elevator maintenance 

and repair contract. 

Wlicii ai1 owner or possessor orpropcrty has an exclusive iiiaintenance and repair 

contract with an elevator conipany, it may nonctbcless be held liable to a plaiiiliff for injtiries 
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rcsultiiig fi-om an elevator nialfmctioii when such owner or posscssor of propct-ty had actual 01- 

constructivc notice of the allcgcd delect causing injury. (C'aiiiai v East S2'ld Partncrs, 21 5 AD2d 

150 [ I "  Dept 19951; Rrowiiing v Meadowlands Prnfessioiial Park. Iuc., 254 AD2d 725 [4"' Dept 

10981). To demolistrate constnictivc iioticc, it must bc shown that the hazard was vislble and 

apparent and had existed for a length of timc prior to tlic accidcnt sulficient to peinlit the 

dcfcndnnt to discover and remedy i t  (Plantaniura v Penskc Truck I,casin,c, 246 AD2d 347 [ l "  

Dept 199X]), 

Here, even assuming arqiiendo that TCCHCC has met its burden of showing that it lacked 

notice of the elevalor defect, plaintiff has controvei-ied this showing. In his affidavit, plaiiitil'f 

attcsts that, oti f ive separate occasions in Mar-ch, April, May, June, aiid July 2003, lie saw tlic 

elevator mis-level at thc lobby lcvcl and rcported the hazard to the TCCHCC security guard on 

duty (e Faiz Muhal-nmad, h u g .  10, 2007 Afr., 11 7). He hurther attests that, 011 each occasion, 

the security guard cut thc elevator off and power would not be tur~ied on witil thc next morning, 

wlicn an cnginccr arrived (see id., 11 8). I n  addition, Maiiico's iiiaiiitenaiicc and repair records 

denionstrate that, on April 15, 30, 27, and 20, 2003, complaints oltlic clcvator niis-leveling were 

reccivcd by Mainco. 'These incidents occun-ed appl-oxiniatcly three months prior to the accident. 

Evidence of repeated elevator malliuictioning during [he six months prcccding an accident may 

coristitutc circumstantial evideilce olnoticc of the alleged defect arid of negligent repair (Rocers 

v norclicstcr Assocs., 32 NY2d 553 [ 19731). 

Contrary to TCCI-1CC's contention, plaintiff has adequately jdcntified the condition that 

allegedly caused him to fall. To sustain liability agaiiist a dcfcndant, "the cause o f  the tall must 

be specific and deliiiitc, speculation and conjectiirc bciiig simply insufficient" (Williams v 

7 

[* 8 ]



Flatmaford Bros. Co., 274 AD2d 649, 650 [3d Dcpt 20001). The plainti.fr must demonstrate that 

the defendant's conduct was the proximate cause of the accident; the nierc fact that an  accident 

occurred and spcculation as to the cause of the accidciit are not sufficient to sustain a claim ri71- 

personal injuries (Qettingcr- v Ainerada Hess Clorp., 15 AD3d 638 [2d Dcpt 2005 1). 

Here, plaintiff allczcs jn the complaint, amended complaints, and two bills of particulars 

that he fell 011 thc fifth floor while exiting clcvator No. 3 as the rcsult of the mis-leveling of-the 

elevator (m C'oniplaiiit Jan. 3, 2004 71 13; Supplemental/A~nended Complaint Fch. 23, 2004 11 

21 ; Amcndcd Complaint .Id. 6 ,  2006 711 22; Bill of Particulars to Maiiico May 16, 2004 11 5 ;  Bill 

o1'Particiilxs to Schindler Jill. 12, 2004 11 5 ) .  In addition, in his af'fidavit, plaintiKattests that, in 

March, April, May, .lune, and July 2003, he personally wjtticssed the elevator mis-leveling, and 

saw a 12-inch niis-lcveling at the lobby levcl (e Muhaiiimad Aff., 11 7). He also attesls that,  on 

tlic date o r  the accident, the clcvator aligned properly with the lobby floor., so he entered the 

elevator cah arid did not loolc down as hc turncd and exited llie elevator cab on 11ic li ftli floor (m 

id., 11 8). He iiirther attests that, while lying on the fifth floor in rront of the elevator with tlic 

whcclchair ovcrtumccl on top of him, he observed that the clcvator had mis-leveled 12 inches 

above thc firth Ilool- (see id., 11 9, 10). 

Contrary to the iiioving defendants' contentions, plaintiffs attestatioils do not contradict 

his dcpositioii tcstimony. When asked at his deposition whether he ever looked down while he 

was wheeling hiniself out and whether he ever saw a mis-leveling, hc testified in response to both 

questions that hc did riot (= Plaintiff Oct. 13, 2004 Dep Tr at 18 1 : 10-1 7). Significantly, 

however, at 110 time during tlic deposition was plaintiff asked wlicthcr lie saw the allcgcd defect 

iiiimcdiatcly after his fall. In addition, and contrary to thc moving defendants' summaries ol' 
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plaintill's clcpositioii testimony, plaintiff did riot testiry that he nevcr "noticed" or "experienced" 

any elevator defects while residing at the facility. Instead, plaintiff was asked whetlicr he ever 

"rode" an elevator with an opcl-ating problem while residing at the facility and prior t~ the 

accident, and plainliff responded, "no'' (id. at 56:8-13). 

The tcstiniony of nom-party Julita Rocado, a TCCHCC nurse assigned to the fifth ilooi-, is 

not to tlic contrary. Rocado merely testified that, while she did not witncss the accident, she was 

the lirst pel-son to reach plainliff, and that, when thc elcvator canic into hcr field of vision, she 

observed [hat tlie doors were closed and never saw a mis-leveled condition (E 'FC'CHCC by 

Jd i ta  Bocado Apr. 20, 2005 1)cp Tr, at 29:12-16). Morcovcr, to the cxtcnt licr testimony 

contradicts plaintill's version o l  the incidciit, such tcstimoiiy is not sufficient to resolve the issire 

of whether [he elevator mis-leveled as a matter of law. 

For- these 1-easoiis, TCCIICC's motion for- summary judgmcnt is denied. 

TCCHCC also seeks partial sumniaryjudgmcnt as to lialility on its cross claims for 

indcninification asserted against Schindler and Mainco. 

As between a property owner aiid the one hired to inaintaiii the propel-ly, the party 

assuiuing the contractual duty to maintain is liable to thc owncr for the damages, 1r any, that tlie 

owner is reqiiirecl to pay tlic iri-jurcd parly (Carnal v.  East 52"" Partners, 21 5 hD2d at 152). ,411 

owner is entitlcd lo rely on the mainteiiancc coiiipatiyk voluntary promise to maiiitaiii, inspcct, 

atid repair an elevator and to rccovcr under settled rilles of indemnity (d.), 111 such siluatioii, the 

owner's actual or constructive notice o r  ail elevator defect is irrclevant in deteniiining wlietlicr 

tlic iiiaintenance company must indemniry the owner. Mas v Two Bridge Assocs., 75 NY2d 6SO 

( I  9 W ) ;  J2o.qcl-s - v Dorchestcr Assocs., 32 NY2d 553, supra. An owner is ciititled "to recover 
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cntirely by way of indemnification for breaclics of duty by a service conipaiiy to which it had 

delegated fully its responsibilities for the mainteiinncc ol'thc elevators" (Rogers v Durchcster 

ASSOCS., 32 NY2d at 562-563. 

hi this casc, TCCHC'C had a full-service elcvator maiiitenaiice contract with Schiiidlcr- in 

effcct a t  the time of the accident. In relevant pai-t, the contract required Scliiiidler to providc 

regul ai- and s ys te i i i  ati c 111 ai11 ten an c c, p eri odic per fo nii ;i n cc e v a1 uat i om, i 11 c 1 Lidiiig car- 1 cv el i n g 

perforinance, and safcty testing, arid for- all rcpair and ivaintenance to be perforiiicd exclusivcly 

hy Schindlei-. 'TC'CHCC also had a full-scrvice clevator maintenance contract with Msinco in 

cl'fect until  six days prior to the accident. 

However, as triablc issues exist regarding whether Schindler or Mainco were negligciit, 

and whether this ncgligeticc was a substantial facto1 in cnusing plaiiili Tf s injuries, summary 

judgment 011 the indeitinificatioii cross claims is properly denied at this junctui-e (e Doiiiiellv v 

Trculine C,70s , 13 AD3d 143 [ 1" Dept 20041). 

Motions by Schindler and Mainco 

Schindlcr and Mainco separatcly seek sunimary judgnicnl disniissiiig plaiiitiffs claims 

against them on tlic ground that they lacked actual or constructivc notice of tlic alleged defect. 

Mainco also contcncls that it cannot be hcld liable because its mainleiiance contract was 

tciitiinatcd six days prim lo tlic accident. Mainco also rclics 011 the affidavit of its expcrt, Patrick 

Mcl'ar-tland, P.B. 

In o p 1) os it i on, p 1 ai n t i ff con teiid s 1 hat th c e levator ma i 11 t eiiaiic e coiii p a i i  i cs are c ach bo iiiid 

by their own separate contracts to maintain the elevator in a safe condition, that cach, tlici-cl'ore, 

owed plaintiff a duty to do so, and that each had notice of the allcgcd dci'cct, as demonsti-ated by  
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the records of Mainco, the prior elevator maintenance company, and plaintiffs affidavit. 

Plaintiff also subiiiits the afliidavit of his expert witness, Patrick A. Canajat ("Carrajat"). 

l)efendants argue that Carrajat does not provide sufficient basis to qllalify hill1 as 311 cxpelt, alld 

that the court should thcrehrc disregard his aClidavit. While the court does not condone 

plaintil.Ts failure to producc a copy of Carrajal's curriculum vitae, wllicl~ is refcrcnced in the 

affidavit (see Patrick Camjiat Aug. 6, 2007 A K ,  11 l ) ,  Carrajat has stdliciently attested to his 

crcclentials based on his positioii as a Senior Consultant to a conipaiiy employing elevator and 

escalator cxperts, and his statement that he has been qualified as an elevator expcrt by various 

State and Federal courts throughout the countiy (g). 

An clevalor iiiainteiiance company which has agreed to maintaiii an clcvator i n  s a l  

operating condition may be liablc to an injured passenger for failui-e to con-ect conditions of 

which it has knowledgc or for failure to use reasonable care to discover and comect a condition 

which i t  ought to have h i n d  (Rogers v Dorchcster Assocs., 32 NY2d 5 5 3 ,  supra; Elpliagc v New 

Yoi-k City Health &L Hosps. Corp., 185 AD2d 295 [2d Dept 19921). "[C]irciimsl-antial evidencc 

will sufficc to support an inl'erence ofiiegligclnce whcre the dcfciidant company has 'cxclusive 

control' of elevator iiiaintenance" ( R o ~ e r s  v Dorchestcl- Assocs., 32 NY 2d at 56 1). As noted 

above, evidencc o r  1-epcatcd elevator malfunction during the six iiioiitlis prcccding the accidciil 

may constitute circumstantial evidence of notice of the alleged derect and iicgligent operation, 

inaintenancc, or repair (d.). Morcover, evidence that an elevator was repaired or was otlieiwise 

dereclivc alter the accident datc is relevant to the condition of the clcvator at the time of the 

accident (Francklin v.  New York Elevator Co.. Inc., 38 AD3d 329 [ l "  Dept 20071; K a ~ l a n  V. 

Elny, 209 AD2d 24s [ 1" Dept 19941). 

1 1  

[* 12 ]



Here, there is 110 dispute tllal Schiiidler bore exclusive responsibi lily for the niaintcnance, 

Inspection, and repair of the elevator on the date o f  the accident and for six days pl-ior, ptrrsuant 

to the express terms or its contract with T C T H C T ,  cffcctive July 15, 2003. Schiiidlcr’s repair 

and niaintenance logs and records do not dcmonslrate thal Schindler receivcd compla.ints about a 

mis-lcvcling defect, 01- obscrvcd such defect, prior to the accident. However, triablc issues exist 

regarding whethcr Schindler properly iiispccted the elevator for mis-lcveling during what was 

dcscribed by its scivice mechanic, Micliacl McCai-thy, as a “walk-through” iiispcction in early 

J U ~ Y  2003, prior to the effective date of its contract. According to plaintiffs expcrt, Chra j a t ,  a 

“‘walk through’ inspection is a tcrni of art in the elcvator business aiid iiieaiis you siniply go to 

tlic building to see what is there, it is distinct and vastly diffcrent from a thorough inspection.” 

Furthermore, since Schindlcr conducted prcveiitive niaintcnance on the elcvators oii July 

18,  2003, three days before thc July 21 accidcnt, there is an issue of fact as to whether Scliiiidler 

ncgligenl-ly 1-epaircd or failed to repair the elcvator at issue cspccially given tlw previous rcpeated 

inis-lcveling incjdcnts in April 2003. Finally, thcrc are triable issues of h c t  as to whetlxr 

Schindlcr knew or should have known about thc mis-leveling problelns with the elcvalor bascd 

011 Mainco’s records, which it arguably sliould have rcviewed before taking over exclusive 

inaintenancc of the elevators. 

Despite tlic expiration or  its exclusive elevator maintenancc conlract. Mainco may be hcld 

liable lo plaiiitiN if  there exists evideiicc from which it may rcasonably be infeen-cd that Maiiico, 

while i t s  contract was in cffect, was negligent in the discharge o r  its dutics, and that such 

negligence was causally related to the plainlifh accident occurring after thc maintenance 

contract’s expiration (Macon v. Anilic Really, 190 AD2d 642 [ l  S t  Dept 19931; cornpare K.arian v .  
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G 61. L Rcalty. LLC, 32 AD3d 261 [ l”  Dept 3006][grantiiig suiiiiiiaryjudgnient lo elevator 

coiiipany under a service contract until a month prior to plaintiffs fall from a mis-leveled 

elevator where therc was 110 evidencc that elevator company was ever notified that any of the 

b LI i I di n g ’ s c 1 cvat 01-s we r c mi s- 1 eve 1 i n g ) . 

Contrary to Mainco’s contention, its employee’ deposition lestiiiiony that they could i iot  

recall 1-eceiving iiiis-leveling cornplaints is not dispositive. Mainco’s own maintenance and 

dispatch rccords evidencc that 011 October 8,2002, and on April 15, 20, 27, and 29, 2003, 

M.ainco received complaints that the elevator had repealedly mis-leveled. ‘I’lie majority o r  these 

complaints were made nicrely three months prior to tlic accident. Further, Basil Williams, a 

Mainco roiite mechanic, testified that, on April 29, 2003, he inspected elevator Nos. I ,  2, and 3 in 

response to an itnspecificd cornplaint madc oiic day earlier that thc elcvatoi-s were iiiis-leveling, 

but was unable to find a niis-leveling probleni and rctuined the elevators to service (see Mainco 

by R a d  Williams A~ig. 5 ,  2005 Dep Tr, at 89:2 to 91:12). In addition, plaiiitifrs expert, 

Carrajat staled Illat tlic annual inspection of tlic elevator perfornicd by the Ncw York City 

Dcpart-trneiil of Buildings in August 2003, resulted in the issuancc of a violation Ibr leveliiig ciii 

August 12, 2003, which is less lhan a month alter the accident and is rclcvaiit to the coiiditioii oC 

the elevator at the time of the accidciit (Francklin v. New Yorlc Elevator Co., Inc., 38 AD3d 329). 

Fui-tliermorc, the affidavit by Mainco’s cxpert witness, Patrick McPartland, P.E., does nol 

concliisively demonstrate that Maiiico did not have notice or properly pcrfoiiiicd its contractual 

rep ai r and i i i  ai n t en aiic e ob 1 i ga t i o t i  s . M cP art 1 and , a pro res s i 011 a1 en gin eel- and e 1 ev at or co i i  s u 1 tail t , 

attests that his review of Mainco’s rclcvaiit records confiniis that Mainco pcrfnrnied the iiidusti-y 

standard rcquircd niaintenance on the clcvator during thc year prior to the termination of its 
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clevator maintenance coritract with TCCHCC (see Patrick McPartlalid, P.E., Aug. 9, 2007 Aff., 71 

4). McPartIand also attests that the rcpairs and maintenance perfornled by Mairlco lro1-n April 29, 

2003, the date of a customer complaint about a inis-leveling that occurrcd 011 either elevator No. 

I ,  2, or 3, tlirougli the contract temiination date did not include rcpairs to ~-emedy a levclillg 

defect or evidciicc that such a dekct was found by a Mainco technician (see id., ill] 4-5, 9). 

However, McPai-lland's affidavit does not establish as a matter of law thc absciice of 

negligence on lhc part o f  Mainco, since thcre is evidence i n  tlie record fro111 which Maiiico's 

1ieglig:encc can be inferred, including repealed reported instances of mis-lcvcliiig in  April 2003, 

and thc violation relating to leveling issued with rcspcct to the elevator lcss than a nionth a h  

thc accident (Ro,cers v Dorcliester- hssocs., 32 NY2d 553) .  

For lhese rcasoiis, Schindler's and Mainco's motions for suiiimary judgiiieiit are denied. 

PlaintifPs Cross-Motion 

Plaintil'r ci-oss-niovcs for summal-y j udgmeiil in his favor, contending that negli~eiice may 

be infei-rcd against tlie Crothall defendants, TCCHCC, Scliindler, and Maiiico under the doctrinc 

of res ipsa loquitur on grounds thal each of thcse defendants l i d  exclusive control ovcr the 

elevator and that plaintif1 is not an elevator expert and, tlicrcforc, caiitiot know how tlic accident 

happened . 

111 opposition, these defeiidants contend that tlic doctriiic does not apply to the 

c i rc ~ i i i i  s t an c e s p res e 11 t cd 11 c rc . 

The facts and circumstances uiiderlying this action do not warrant application of the 

doctrine. "The doctrinc of rcs ipsa loquitur represents an application of the ordinary rules 

pertainirlg lo circumstantial evidence in iiegligcncc cases steiiiniing from accidents having 
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part i c u I ar charac t cri s ti cs. When t h c doc ti-i ne i s i iivoked, ai1 inference o f negl i geiice may be 

drawn solely rroni the happening oi'the accident" (Dciiiiatossiaii v NCW York Citv Trans. Auth., 

67 NY2d 21 9, 226 [1?86]; Kamhat v St. Francis Hosp., 89 NY2d 489 [1997]). 

To invoke the doctrine, the plaintilf must dcinoiistrate that (1) the event does not usually 

occiir i i i  the absence ofnegligcnce, (2) thc instniiiientality that caused tlic cveiit was within the 

exclusivc coiitrol of the defcndant, and (3) thc plaintiff did not contribute to the cause of the 

accident (De Salictis v Montgomew Elcv. Co.. Inc., 304 AD2d 936 [3d Depl 2003J). Plaintiff 

has failed to demonstrate the existence of these clcmenls. 

W hilc the doctrine has been applicd to accidcnts iiivolving elevators and escalators (see 

Weeden v A n m r  Elev. Co., lnc., ?7 AD2d 137 [2d Dcpt 1983]), it is riot applicable to prove 

liability against tlic Crothall defendants or TCCT-TCC (e Hod,qes v Royal Rcalty Clolp. ,  42 

AD3d 350 [ I "  Dcpt 20071 [dcfendaiit building niaiiaging agent did not exercise dcgrce o r  control 

ovcr building elevators to allow for application of res ipsa loquitur doctrine where defendant 

clevator coinpaiiy had cxclusive conlrol ovcr elevator mainlenance and repair]). As indicatcd 

above, tlic record shows that Crolhall ncvcr liad control over tlic clcvator iiiachiiiery arid 

TCCTTCC had hired two different corrpnies, at different timcs, pursuant lo full-scrvicc clcvator 

maintcnance and rcpair contracts. 

The doctriiic also cannot be used to prove liability against Schindlcr or Maiiico, two 

different clcvatoi- repair companies haviiig exclusive ~ C C C S S  to the elevator and its machinery a[ 

differcnt, yet relevant, timcs. Wlicre individuals other than the defendant's cuIplc>yecs had access 

to the alleged dcfcctive iiistnimentality, the plaintiff caniiot establish that the dcfcndant had 

excliisive control over thc instrumciitality (Dcrmatossian v Ncw York City Trans. Auth., 67 
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N Y Z d  2 19, supra [defendant's exclusive control ovci bus metal grab handle not cstablished where 

bus customers invited to use, and did use, liandlc]; lmliotep v State of New York, 2% AD2d 558 

[2d Dcpt 20021 [dcrendant's cxclusive control over bullctiii board in jail cell nut  established 

wliere cell occupied by another inmate two to three wecks prior to accidcnt]; Patrick v Bally's 

Total Fitness, 202 AD2d 433 12d Dept], Iv dciiied 9s NY2d 605 [2002] [defendant's cxclirsive 

coli trol ovei- collapscd metal grate covering drainagc pit iiiside closct not cstablished where 

pl ai lit iff j anitor not cniployed by defendant]). 

Accordingly, i t  is 

ORDERED that motion sequence numher 005 is granted and suiiiiiiary judgnent in favor 

of dcfendaiits (:rothall Facilitics Mmagenient, Jnc., Crothall Education Scwices, Inc., and 

Ct-othall Hcalth Care Tnc. is grantcd and all claims assertcd against Ihem are severed and 

disinissed; aiid it is liirt11c1- 

ORDERET) that dere11dmt Terrcncc Cardinal Cooke Health Care Center's cross motion is 

denicd without pi-ejudice to niovc again hi- summary judgmcnt on its irideiiiiiification cross 

claims; and il is further 

OR.DEREI> that defendant Schindlcr Elcvator Corp.'s iiiotioii seqiieiice nunibcr O O h  is 

denicd; and it is hrtlier 

OKDERED that defendant Mainco Elcvator Company's niotioii scqucnce number 007 is 

dcnicd; and it is Lui-ther 

ORDERED that plaintifPs cross motion is denicd; and it is further 

ORDERED that Ihc Clcrk is dircctcd to enter judgnieiit in favor o f  defcndaiits Crothall 

Facilitics Managcniciit, Inc., Crotliall Education Services, Jnc., aiid Crotliall Heal111 Care Inc., 
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with costs and disbursements to be laxed by thc Clerk iipoii submission of an appropriate bill o f  

costs; and it is fiirthei- 

ORJ3EKED that the reniaiiider of thc action shall continue. 

Datcd: July /-7 , 2008 

F I L E D  
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