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SUPREME COLJRT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 1 1  

BLAKE ELECTRIC CONTRACTING CO., on behalf of 
itsclf and all other persons similarly situated as trust fund 
beneficiaries ol‘Lic11 Law trusts of which Ameribuild 
Coiistructioii Management, Inc. Is a Trustee, 

X _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ I ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - ~ -  

Plaintiffs, 

-against- 

AMERIRUI LD CONSTRUCTION MANAGEMENT, 

COWORATTON and JOHN DOES “1” THROUGH “10,” 
INC., BRANDON ROTH, CIAO-Dl RESTAURANT 

Defend ants, 
X ......................................................................... 

AMEMBUILD CONSTRUCTION MANAGEMENT, 
INC., and BRANDON ROTH, 

Third Party Plaintiffs, 

-against- 

PAX‘I’ON 350, LLC, ALAN B FRIEDRERG, and 
DAVID GRUBER, 

Indcx No. 1 12 1 12/07 

Index no. 591 136/07 

JOAN A. MADDEN, J: 

Third-party defendants Alan B. Friedberg and David Gruber (“the moving defendants” ) 

move for an ordcr (1) dismissing the third-party complaint against them on thc Sround that it fiiils 

to statc a cause of actioii and based 011 docuiiicntq evidence; (2) granting sanctions against 

third-party plaintiffs and/or their attorneys [or frivolous conduct. Third-party plaintiffs oppose 

the motion. For the reasons below, the motion to dismiss thc third-party complaint is graiitcd, and 
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the request for sanctions is denied. 

Backja-o und 

This is an action brought by the plaintiff subcontraclor Blake Electric Contracting Co. 

(“Blake”) to recover moneys allegedly due and owing to it for clectrical work performed at 354 

Sixth Avenue, New York, NY (“tlic Premises”). The Prcmises is owned by dcfendaiit Ciao-Di 

Restaurant Corporation (“Ciao-Di”). Defendadthird-party plaintiff Ameribuild Construction 

Managerncnt, Inc. (“Anieribuild”) is a general contractor and construction manager, and was 

involved in a project at the Premises fi-om approximately 2005 through July 2007. 

Defendanthhird-party plaintiff Brandon Roth is the Prcsident of Amenbuild. The moving 

dcfendaiits are membcrs/agents of third-party defcndant Paxton 350, LLC (“Paxton”). 

The third-party complaint alleges that Paxton and thc moving defendants signed chaiigc 

ordcrs for work on the Premises for their own behalf andor as agents of Ciao-Di without 

Ameribuild’s knowledge and coiiscnt, therefore causiiig Blake to perfomi unauthorized work at 

thc Premises. The third-party complaint thus seeks indemni ficatiodcontribution against Paxtori 

and thc moving defendants, jointly and sevcrally, lor the any amounts awarded to Blakc. 

The iiioving defcndants seek to dismiss thc third-party action against them based on 

documentary evidencc. I n  support of thc motion, the moving defendants submit two “changc 

order” forms that they signcd in tlicir capacity as iiicinbers of Paxton. Based on thesc chaiigc 

order forms, the moving dereiidants argue that they cannot bc held liable to Amenbuild since 

they were acting as agents for a disclosed priiicipal and neither change order iiidicates in any way 

that thcy inteiidcd to sign them in their individual capacity or to otlienvisc be held individually 

liable for ally obligations under the change orders. 
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The moving defendants also seek an award of sanctions against the third-party plaintiffs 

and/or their couiiscl for Ihe comnienceincnt of frivolous proceedings. 

In opposition, tlic third-party plaintiIls argue that thc third-party complaint sufficiently 

states a cause of action against the moving defendants for tortiously causing plaintiff Blake to 

breach its subcontractor agreement with Ameribuild by performing unauthorized work as part of 

constiuction work for the Premises. Specifically, they argue that the moving defendants signed 

change orders and took other actions without authorization Proin Ameribuild that caused Blake to 

perform unauthorized work for which it charged Anieribuild. 

Additionally, third-party plaintiffs argue that the change order forms should be 

disregarded since they were provided to the moving defendants’ couiisel in an cfforl to scttle 

claims against them. Anieribuild also opposes the request for sanctions. 

In support of its position, Ameribuild submits the affidavit of its President, defendant 

Brandon Roth (“Roth”). Roth states that hnleribuild, which he described as a constniction 

company that acts a general contractor and a coiistruction manager, had two contractual 

arrangenicnts relatcd to the construction work at the Premises. The first contract was a 

construction management agrecnieiit in which Ameribuild provided construction serviccs to 

Ciao-Di and its devclopment parlner, Paxton, in building a multi-story building at the Premiscs. 

Although Blake was uiidcr contract to perfonn electrical construction services in constructing the 

building, like all trades at the project, Blakc contracted directly with the owiicr or developer, and 

not with Amcribuild. Roth thus asscrts that to the extent the money sought by Blake involves 

work on thc multi-story building, Anieribuild as coiistruction manager, would not be liable. 

The sccond contractual arrangenient that Amcribuilcl ciitered into concerning the 
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Premiscs was as a general contractor hired by HSBC Bank to build a bank branch on the first 

floor of the building constructed on the Premises. As general contractor on this projcct, 

Ameribuild hired Blake as a subcontractor to provide certain electiical work. Although Blake is 

suing for moneys allegedly owed to it by Amcribuild for this work, Roth argues that Ameribuild 

does not owe this moncy since the amounts sought by Blake are a result of the change order 

forms signed by the moving defendants, which were unauthorizcd by Ameribuild. Specifically, 

Rolh asserts that Blake’s performance of this unauthorized work constitutcs a breach of 

Ameribuild’s subcontractor agreement with Blake and that the moving defendants purposefully 

interfered with the subcontractor relationship to shift costs for work to Ameribuild. 

Tn reply, the moving defendants asscrt that an agent for a disclosed principal may be held 

liable only wherc he acts in bad Caith and is guilty of tortious conduct indepeiidcnt of his 

piiiicipal, (Murtha v. Yonkers Child Care Assn., 45 NY2d 913, (1978)), and that thcre are no 

allegations in the third-party coniplaint from which this kind of conduct can be inferred. They 

also arguc that as the change order forms arc being rclied on for their [actual content, they may be 

used in suppod oftlieir motion, even if they were provided in connection with scttleinent 

negotiations. 

Discussion 

On a niotion to dismiss, the court must construe “the complaint liberally, and accept as 

true facts allegcd in thc complainl and any submissions in opposition to the dismissal motion, 

and accord plaintiff thc benefit of every possiblc favorable infercnce.” Richbell Jnfonnational 

Serviccs, 11ic. v. Jupiter Partners, 309 A.D.2d 288, 289 (1” Dept 2003) (citations omitted). Thus, 

a “dismissal under CPLR 321 1 (a) (1 j is warranted only if the docunientary evidcnce 
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conclusively cstablishes a defknse to thc asserted claims as a matter of law.”&, at 289 (citations 

and emphasis in ongiiial omitted). 

Here, the change ordcrs sigiicd by the moving defendants offercd as documentary evidence 

eslablisli a defense to the claims asserted in the third-party coinplaiiit against the moving d e h d a n t s  

as a matter o r  law. First, contrary to the position of the tliird-party plaintiffs, the change orders, 

which were exchanged in connection with settlement discussions, niay be used to establish adcfense 

to the third-party complaint since “[plre-existing documents or other materials that are revealed 

during settlement negotiations do not become immunized merely because o i  their disclosure in the 

negotiations.” Alexander Commentaries, Book 7B, McKinney’s Consol. Laws OfNew York, CPLR 

4501-5000, at 842; see also CPLR 4547. 

Next, it is well settlcd that “‘an agent for a disclosed principal will not be personally bound 

unless thcrc is clear and explicil evidence of the agents intention to substitute or superadd his 

personal liability for, or to, that ofhis  principal.”’ Salzman Sign Co. v. Beck, 1 0  N.Y.2d 63, 67 

(1 961), quoting Mencher v. Weiss, 306 N.Y.2d 1 ,4  ( 1  953); see also, Rene Boas and Associates v. 

Vernier, 22 A.D.2d 561 (1” Dept 19G5); Jevremov v. Crisci, 129 A.D.2d 174 (Id Dept 1987). A 

review of thc change orders reveals that the nmving dcfendants signed the [oms as officers of 

Paxton, a disclosed piincipal, and do not cvidencc any intention by them to be heldpersonally liable. 

See $ahman Sim Co. v. Beck, 10 N.Y.2d at 67. 

The court recognizes that “a corporate officer who participates in the commission of a tort 

may be held individually liable, regardless of whethcr the officer acted on bchalf of the corporation 

in thc coursc official duties and regardless of whether the corporate veil is pierced.” American 

Express Travel Related Servs. Co. v. North Atl. Resources, 261 A.D.2d 310,311 (1991). Likewise, 
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wliilc an officer of a corporatioii caiuiot be held liable for inducing a brcach of contract as long as 

he acts in good faith as officer of the corporation, hc may be liable if it can be shown that he 

comniittcd “independent torts or predatoly conduct.” Murtha v. Yonkers Child Care Assn. , 45 

N.Y.2d 913, 915 (1978)(citation omittcd). 

In this case, thc statements in Roth’s affidavit suggcst that a viable cause of action may exist 

against thc moving defendants based on allegations of tortious conduct, bad faith or affirmative 

wrongdoing. Parkwav Windows, lnc. v. River Tower Associates, 108 A.D.2d 660, 665 (1” Dept. 

1985). Notably, howevcr, the third-party complaint does not include such allegations but instead 

only alleges that the moving defendants “signed changed orders for work on the Projcct [i.e. building 

the HSBC branch] without Amcribuild’s consent. . . . [and] caused Blake to perfonn work on the 

Project without Amcribuild’s conscnt.” 

Jn addition, the third-party plaintiffs have not sought leave to amend the third-party con~plaint 

to include allegations based on the Roth al’tidavit. Accordingly, dismissal of thc third-parly 

complaint is warranted hcre, although without prejudicc to third-party defendants seeking leave lo 

amcnd within thirty days ofthis decision and order. 

Finally, thc moving defendants’ request for sanctions is denied. 

Conclusion 

In view or  the abovc, i t  is 

ORDERED that the niolion to dismiss the third-party complaint as against third-party 

dcfendaiits Alan B. Friedberg and David Gluher is granted, and thc claims against them are scvered 

and dismissed; and it is further 

ORDERED that the dismissal of thc third-party complaint against third-party deleendants 
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Alan B. Friedberg and David Gruber is without prejudice to the third-partyplainlifh sceking lcave 

to amend the third-party complaint to includc addilioiial allegations against the moving defendants 

within thirty days o r  this decision and order; and it is furthcr 

ORDERED that the request for sanctions is denied; and it is further 

ORDERED that the rcmaindcr of the third-party action shall continue; and it is furlher 

ORDERED that a compliance conference shall be held in Part 1 1, room 35 1,60 Centrc Street 

on September 18, 2008 at 9:30 AM. 

DATED: J u l g ,  2008 
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