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JOAN A. MADDEN, J.: 

In this Arlicle 78 proceeding, petitioner, appearing pro se, challenges respondcnt’s denial 

of his request that his child support arrears be held in abeyance so that he can be issued a 

passport, have the liens removed on certain bank accounts, and no longer have his tax rehiids 

takcn to pay child support. Rcspondent, the Ncw York City Child Support IJnit (“NYC SCU”), 

opposes the petition, which is denied fbr the reasons below. 

Back gro unci 

On September 15, 2006, the Family Court oPNcw York Couiity issued a modified order 

reqiiiring petitioner to pay $143.14 biwcckly to the custodial parent of his son born Deceiiibcr 10, 

lfN7. Thc ordcr dircctcd thc payiiieiils lo be made through the NYC SCU, which is legislative 

rmiidated to take eiih’orceiiiciit actions to collcct on child support arrears. The Family Court 

previously reduced these outstanding child support an-cars to iiioncyjudgnients in lwo oi-ders 

rcndcrcd aftcr two violation proceedings were held against petitioner in Dcccinbcr 2004 and 

September 2006. 

On August 2, 2007, petitioner entered into a payiiicnt plan with N Y C  SCU in which hc 
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coiifesscd judgment to $34,973.34 in arrears, presumably to avoid suspension of his driver’s 

license. As of Felmary 5 ,  2008, pelitioncr was i n  arrears of his child suppoit payments i n  the 

amount of $27,312.48 (Verified Answer, Ex. F). 

Previously, alter various enforccmeiit actions were take11 by NY C SCU against 

petitioner, tlic niatter was lirst refcn-ed to tlic New York State Departinelit of Taxation or Finaiicc 

(D‘I’AF) on Novciiiber 7, 1998. Petitioiicr did riot cliallenge this refeixil. DTAF subsequently 

obtained a tax warraiit judgiiieiit against petitioncr pursuant to New York Tax Law (NY‘I’L) 

$171-1 (4), arid executcd two levies on petitioner’s bank account. 

DTAF also sent petitioner a notification in August, 2007, infolining him that l i s  iianie 

arid outstanding child support arrears would be certified by NYC SCU and forwarded to DTAF 

and the Unitcd States Treasury Department h r  intcrception of pctitioner’s Federal and State tax 

rcTLmds lo satisfy the accuiiiulated arrears. 

Petitioner submitted a challcrige to the ccrtilication of his anears for tax interception on 

October 4, 2007, indicating oii the prc-printed fonn “that a court order of support iiicluded a 

finding of arrears and that the court taken into account anticipated tax rcfiinds in deterniinirig the 

amount of periodic payment towards those arrears, and provides that such arrears are not to bc 

certified for the ollset proccss ...” On Novcmber 7, 2007, the NYC SCU denied this challcngc on 

the ground that pctitioner’s ai-rearage amount was rcvicwed and corrcctly calculated. 

On Novcmber 7, 2007, petitioner filcd a petition in Family Court to have the anears hcld 

in abeyaricc and to permit him to be issucd a passport. The custodial parent opposed the petition, 

which was denied on December 7, 2007. 

Petitioner, acting pro se, then commenced this hrticlc 78 proceeding challenging 
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respondcnt’s November 7, 2007 deterniination denying tiis application to end the offsetting of his 

child support arrears with tiis State and Federal tax refunds, as well as its enforcement actions 

resulting to the placement of liens on his bank accounts, arid the denial olhis  applicatioii for a 

passport, which lic asserts violates his constitutional iiglit to trawl. 

NY SCIJ opposcs the petition, asserting its denial of petitiorier’s rcqucst to ciid the 

off’setting of his child support arrears with tax refiinds was rational, siiicc pctitioiier owes arrcars 

and that contrary to petitioner’s statcmeut i i i  his administrative challenge, therc is no court nrdcr 

stating ~l ia t  thesc arrears are not to be orsct  using petitioncr’s tax refunds. 1n addition, NY SCU 

asserts tlial the olher cnforccmcnt actions are maiidated by law, and that i i i  any event, the petition 

should be dismissed based on petitioner’s failure to join thc custodial parent and DTAF whicli 

are iiecessaiy partics. 

Discussion 

11 is wcll established that judicial review pursuant to CPLR article 78 is limitcd to 

cleter-niining whcthcr the administrativc determination is supported i i i  law and is rationally based 

in the administrative record; if so, the detci-mination slioiild not be disturbed. Matter olPell v 

Board of E ~ L I C .  of LJiiion Frec School Dist. No. 1 of the l’owns o f  Scarsdalc & Maiiiaroncck, 

Westcliester County, 34 NY2d 222 (1974); C‘PLR 7803 [ 3 ] .  Morcovcr, the function of tlie 

court is to detcniiine Ihat tlie administrative action is supportcd on any reasonable basis, not to 

conduct a de novo review or the facts. Clancy-Cullen Storace, 111c. v. Board oPEducation of tlic 

City ofNcw York, 98 A.D.2d 635 (1“ Dept. 1983). 

Petitioner argues that NYC SC‘U actcd in-ationally tii refusing to hold his arrears i n  

abeyaiicc since he has becii paying the maximum amount directed by iiiodificd order of tlie 
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Family Court with respect to payments. However, as petitioner does no deny that he owes child 

support arrcai-s, it  callnot be said that tlierc is no rational or legal basis for the enforcement 

actions challenged by petitioncr. 

Moreover, pursuant to New York Tax Law (“NYTL”) 8 171-1 (4), DTAF has the 

aulliority to issue warranls h r  the enforccment of cliild support payment airears. Once the 

wai-rant has been issucd and filed, NYTL 8 692(d) provides for a lien 011 all of the property of the 

delinquent parent. Petitioncr does not deny that wai-rants have becn issuccl. Therefore, tlw liens 

are lcgnlly perniitted uiider the Tax Law. Furthcr, under lhc mandates o l  thc federal child welfare 

laws, DTAF is peiiiiiltcd to cnhrcc child support an-ears by means ofoffsetling thosc arrears 

with the delinquent pal-ent’s State and Federal tax refkids. 

4 664 (A) (1). Furtheiniore, pctitioncr no evidciice to support his claim that tlie court order of 

support provided that anticipated tax rchunds werc takcii into account in determining the amount 

of periodic payment he made towards arrcai’s, or that the airears werc tint to be offset with 

petitioner’s tax rchnds. 

42 1J.S.C 0 664 ( 3 )  (A); 42 U.S.C 

Next, once child slipport arrears exceeding $2,500 arc certified to the fedcral governmciit 

[or tax refLmd offsets, the h i l e d  States Department of State is mandated to deny or revoke a 

passport of the ddmltiiig obligor, with certain narrow cxceptions, such as to seck life-saving 

medical treatnicnt, which do not apply in the instant matter. &e 42 1J.S.C 5 652 (k) (l), (2). 

Furtheriiiorc, contrary to petitioner’s argument, it has been held that fedcral statute 

inandating the dcnial of  a passport to a parent owing child support arrcars docs not violate a 

constitulional right to travel. See Weinstein v. Albriglit, 2000 U.S. Dist Lexis 11604 (SDNY 

2000), 261 F3d I27 (2d Cir 2001)(uphoIdiiig the constitutionality of 42 U.S.C 5 652 (k) 
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based on a finding that the freedom to travcl iiitemationally is not a fundamental right equivalent 

to the right to inter-state travcl and that the denial of a passport to delinquent child support 

obligors was rationally related to the lcgitimate goveimnental interest in promoting the payment 

of child support). 

Based 011 the [oregoing, the court delemiiiies that tlic agcncy action was supported by the 

f x l s  and law and was iicither arbitraly nor capricious. 

Thc petition is also subject to dismissal based 011 h e  petitioner’s failure to joiii [he 

custodial parcnt and DTAF, tlic agcncy that placcd the licii on petitioner’s bank account and 

ofrsct thc meat-s with his tax rcliiiids, as iicccssary partics. & CPT,R 1001 (a) (stating that all 

parties who iiiight be iiiequitably aKected by a judgment miist be joined as ncccssaiy parties to an 

action); 1,Iana v. Town of Pittston, 245 A.D.2d 968 (3d Dcpt 1997). 

Accor-dingly, the petition itiiisl be denied and disinissed, and tlic court need not reach the 

remaining arguments raised by N Y C  SCU in opposition to the petilion. 

collclusi 011 

In view olllie above, it is 

ORDERED arid ADJUDGED that the petition is denied and dismissed. 
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