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SUPREME COURT OF 1HE S'I'ATE OF NEW YOKK 
COUNTY OF NEW YORK: PART THREE 
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Plaintiff/Counter-De~endant The Analytica Group, Inc. (“Analytica”) and Counter- 

Defendant Accentia Phannaccuticals, Inc. (“Accentia”) (collectively “Counterclaim 

Ilcfendants”) move pursuaiit to CPLK 32 1 1 for partial dismissal of the counter-complaint. 

DefendantKounter-Plaintiff Eltjo Schoonveld (“Schoonveld”) opposes the motion, and 

cross-imves for an order directing thc Counterclaim Defendants to answer the counter- 

complaint and comply with his discovery demands. 

BACKGROUND 

In October 2002, Analytica, a subsidiary of Accentia, hired Schoonveld as an 

executive vicc president and general manager. As a condition ofhis employment, he entered 

into a confidentiality and non-solicitation agrecmenl in which hc agreed not lo compete with 

Analytica for one year after leaving its employ; take any confidential information with him; 

and solicit any employee or customer. 

In the suininer of2004, Analytica suspected Schoonvcld of blocking its access to his 

computer files and copying proprietary information onto scvcral cornputcr disks. Schoonveld 

gavc his resignation notice on September 2,2004, effective thirty-days later. On September 

28,2004, Analytica accused Schooiivcld olsiphoning confidential cornpaiiy infonnation and 

then terminated him. Schoonveld subscquently began to work for Bristol Myers Squibb, 

Analytica’s coinpctitor. 
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Analytica coiiimenced this action against Schoonveld for brcach of contract, breach 

of fiduciary duty, misappropriation of tradc sccrets, unfair competition, and conversion. 

Sclioonveld moved pre-answer to dismiss the coinplaiiit and Analytical cross-moved for 

partial sunmayjudgment 011 its breach of contract claim. On September 12,2006, the Court 

(Moskowitz, J.) denied both motions aiid directed Schoonveld to answer thc complaint. 

Schoonveld answered and asserted a number of counterclaims against Analytica. The 

Court (Moskowitz, I.) found that the answer and counterclaims were drafted in an 

incomprehensible f’ashion, and granted Analytica’s motion to dismiss and Schoonveld’s 

cross-motion to amend. 

On July 30,2007, Schoonveld served an amended answer and asserted counterclaims 

against Counterclaim Defendants for breach of a written contract; breach of an oral 

agrcciiient; wrongful discharge; breach of the covenant of good faith and fair dealing; 

promissory estoppel; fraudulent inducement; and violations of the New York Labor Law 5 

191, 195, & 198. He also asserts the doctrine of laches as an affirmative defense and 

demands judgincnt for punitive damages. 

Counterclaim Defendants now move pursuant to CPLR 321 l(a)( l), (3, and (7) lo 

dismiss the affirmative defense, the demand for punitive damagcs, and all counterclaims 

except that for breach o r a  written contract. Schoonvcld cross-moves for an order directing 

them to answer the counterclaims and comply with his outstanding discovery requests. 
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DISCUSSION 

111 the context o f a  CFLR 32 1 1 motion to dismiss, the court takes the facts as alleged 

in thc complaint as true and accords the benefit of every possible favorable inference to thc 

nun-movant (see AG CujJitaL Funding Pnvtners, LP v State Street Bank and Trust Co., 5 

NY3d 582 [2005]). “The sole criterion is whether the pleading states a cause of action, and 

if from its four corncrs factual allegations are discerned which taken together manifest any 

cause of action cognizable at law, a motion for dismissal will fail” (Ackerman v 204 East 401h 

Owners Corp., 189 AD 2d 665 [ l s t  Dept 19931). 

Laches Affirmative Defense nnd Demund for Punitive Damages 

Counterclaim Dcfcndants inovc to dismiss the laches affirmative defense and the 

claim for punitive damages on the grounds that the court already disposed of these claims. 

The law-of-thc-case doctrine precludes aparty from re-litigating a judicial determination that 

was made in thc course o f a  single action before filial judgment is rendered (see Baron v 

Uuron, I28 AD 2d 82 1 [2”” Dept 19871). 

As an affirmative defensc, Schoonveld pleads that Analytica’s claim that he violated 

the restrictive covenant is barred by the doctrine of laches because 

“[Analytica] made no objection to [him] working at Bristol Myers Squibb 
until the filing of this complaint. . . and its witnesses were unable to prove 
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the same. , .before an administrative law judge determining the entitlement 
of [ Schoonveld] to unciiiployment insurance beiicfits.” 

(Girshon Aff’d, Ex. A, 7 34) 

However, the Court (Moskowitz, J.) already held, when it denied Schoonveld’s motion to 

dismiss thc complaint on September 12,2006, that “the Unemployment Board decision has 

no preclusive effect in this action and the Court denies dismissal on this ground” (id., Ex. D, 

at 7). The same Court warned Schoonveld whcn hc raised this defense again during the May 

17, 2007 oral argument on Analytica’s first motion to dismiss the counterclaims that “[he] 

cannot refer to a dctcriiiination that [the Court] already ruled on” (id., Ex. B, 711 21-22). 

Similarly, after the same Court granted Analytica’s motion to dismiss Schoonveld’s 

counterclaims, it gave him the opportunity to amend his answer and counterclaims with the 

exception of his claim for punitivc dainages (see, id., Ex. E), finding that “there is just no 

punitivc dainagcs claim” (id., Ex. B, 7 17). Indeed, generally, “punitive damages will not be 

awarded in what is essentially a private action, particularly if the action involves . . . a breach 

of contract” (Apfel v Prudenlial Buctz Securities, Inc., 183 AD 2d 439 [ l ”  Dept 19921). 

Schoonveld cannot seek relicfor procced on a theory that was alrcady rejected by the 

Court. If hc disagrccd with the prior determinations, his proper remedy was an appeal, not 

disrcgard for thcin (see Mdzumed v. Defrin, 45 AD 3d 252 [ 1” Dept 20071; ,we ulso Kye Po 

Choi v Q.R. Development Corp., 17 AD 3d 538 [2’ld Dept 2005]). 
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Accordingly, these determinations are law ol‘the case and Schoonveld is barred froin 

asserting a laches affirmative dcfense and a demand for punitive damages. The motion to 

dismiss those parts of tlie answer and counterclaims are granted. 

Second Counlerclnirrz apuinsl Accentin: Breach of an Oral Apreement 

In order to state a claim for a breach of contract, the plaintiff must allege that: 1) a 

contract exists; 2) the non-breaching party performed under the contract; 3) lhe other party 

breached; and 4) the breach caused damage to the non-breaching party (see Najjar Indus. 

Inc v New York, 87 AD 2d 329 [ lSt  Dept 19821). Here, Schoonveld pleads that he entered 

into an oral agreement with Accentia pertaining to his alleged three-year employment 

contract with Analytica; he complied with all of the agrecrnent’s terms; Accentia breaclicd 

the agreement by failing to appoint him to its Executive Coinmittec and not giving him stock 

options; and that he suffered damages as a result of the alleged breach (see Girshon Aff’d, 

EX. A, 77 223-2271. 

By his own pleading, Schoonveld’s claim could not survive this motion because an 

einploymcnt agreement for a fixed three-year term must be in writing in order to be 

enforceable (see N.Y. Gen. Oblig. Law 6 5-70 1). However, the accompanying docuincnlary 

cvidcnce deinonstratcs that this employment relationship was not for a sct-time, could be 

fully-performcd within m e  year, and therefore is not barred by the Statute ofh’rauds. 
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First, Analytica’s oUer letter dated October 10, 2002 does not contain a term-certain 

for the eiuplnyment period; in fact it contains a sentence that he would bc entitled to a raise 

on January I ,  2003 ifhe is still cniploycd by them at that time (see Girshon Afi’d, Ex. A, Ex. 

A). Clearly, if i t  was uncertain after the einployincnt agreement was executed that 

Schoonveld would still be an Analytica employee three months later, this could not have been 

a three-year terin. Sccond, the Confidentiality and Non-Solicitation Agreement executed on 

October 10, 2002 fails to contain a time-frame for his einploymcnt with them (id). 

Accordingly, this alleged oral agreement that does not appear to be for a definitive terin need 

not be in writing in ordcr to be cnforced. Schoonveld sufficiently pleads breach of an oral 

agreement, and the motion to dismiss is denied. 

Third and Fourth Counterclaim$: Wron,pful Dischawe 

“New York does not recognize a .  . .wrongful discharge [claim] from an employment 

at will” (Russek v Dug Media, 47 AD 3d 457 [ lst Dept 20081). It is well settled that absent 

an agreement establishing a fixed duration, an employment relationship is presuincd to be at 

will (see Ingle v Glarnore Motor Sules, h c . ,  73 NY 2d 183 119891). 

Since iio writing demonstrates a fixed-duration ernployincnt either with Analylica or 

Acccntia, this Courl must assume that it be one of at-will. Accordingly, the claiins for 

wrongful dischargc are dismisscd. 
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Fifth am? Sixth C m s e s  of14ction: Brecxcli of the Cnvenunt qf Good Faith and Fair 
Dccrl inq 

To state a cause of action for breach of the irnplicd covenant of good faith and fair 

dealing, the plaintiff must allege facts which tend to show that thc defendant sought to 

prevent perforiiiance of the contract or to withhold its benefits from the plaintiff (see 

Zuckerwise v Surcmon, Inc., 289 AD 2d 114 11” Dept 20011). When such a cause of action 

is redundant of a breach of contract claim, it must be dismissed (see, Canstar v J.A. Jones 

Const. Co., 2 1 2 AD 2d 452 [ 1 St Dept 19951). 

While some of the breach of the covenant of good faith and fair dealing allegations 

are idcntical to those related to the breach ofcontract claim against Analytica, the latter does 

contain additional assertions that warrant denying its dismissal. Among these are the 

averments that Annlytica “deliberately [undermined Schoonveld’s] ability to perform” 

(Girshon Aff’d, Ex. A, 71 258[e]); “[refilsed] to support the department, headed and operated 

by Schoonveld (id., 11 258[[]); and “[attcmpted] to conceal and hide inefficicncies of lack of 

productivity in other areas of Analytica. , . and [had Schoonveld’s department] make up 

[those] shortfidls” ( id., 7 2581jJ). Since these assertions go beyond a mere contract breach 

and allege specific actions meant to harm Schoonveld, the motion to dismiss tlic iifih 

counterc,l ai m is denied. 
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In contrast, the allegations against Accentia for breach of the implicd covcnant are 

identical to those for breach of the oral agreement. Schoonvcld pleads in both causes of 

action that Accentia committed the respective breaches by failing to deliver stock options, 

denying him compensation, and wrongfully terminating him (id., 7 225 & 7 264). The sixth 

cause of action i s  therefore dismissed. 

Seventh rxnd Ei,ehlh C7uuses of>Action: Promissory EJtoppel 

“To avoid dismissal of a promissory estoppel claim, a plaintiff must allege 1) an 

unambiguous promisc; 2 j reasonable and foreseeable reliance on the promise; and 3) injury 

as a result of that reliance” (Urban Holding Corp v Haberman, 162 AD 2d 230 [ 1’‘ Dept 

19901). Here, Schoonveld pleads that Analytica and Accentia, respectively, made certain 

promises to him, which included vesting him with stock options; an entitlement to a bonus; 

an appointment to Accentia’s Executive Committee; and control over hiring and firing other 

einployces (ser Girshon Aff d, Ex. A, 7 27 1 & 7 28 1 j. He relied on thcse promises by ending 

his prior employment relationship (id., 7 272 & 7 285) and suffered “substantial losses in 

compensation” when his tenure with Analytica ended (id., 7 277 & 7 287). 

Counterclaim Tkfendants’ argument that a promissory estoppel claim is inapplicable 

in an cinployment-related action has no merit. In each of the cases they cite, the court held 

that promissory estoppel could not be used to resuscitate a breach-of-contract claim barred 
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by the Statule of Limitations (see Cunnison v. Greenshields, I07 AD 2d 50 [ 1 Dept 19851; 

sec ulso Ginsbcrg v. Fliirfield-Noble Corp, 8 1 AD 2d 3 18 [ 1” Dept 198 1 I) .  Here, 

Schoonveld’s promissory estoppel claim is scparate from his breach of contract c l a i m  and 

is not asserted in tlic manner or for the purposc that the Appellate Division, First Department 

prohibits. Accordingly, the motion to dismiss the seventh and eighth causes of action is 

denicd. 

Ninth and Tenth Causes n f‘Action: Fruuu‘ulent Inducement 

“In an action to recover damages for fraud, the plaintiff must prove a 

misrepresentation or a material omission of fact which was false or known to be false by 

defendant, iiiadc for the purpose of inducing the other party to rely on it, justifiable reliance 

of the other party. . .and injury” (Lama Holding Co. v Smith Barney, 88 NY 2d 4 13 [ 19961). 

Schoonveld pleads that Counterclaim Defendants represented to him that his employment 

would bc for a thrcc-year term, that he would be entitled to profit-sharing and a bonus, and 

that he woirld have a high-level of authority within the company (see, Girshon Aff d, Ex. A, 

7 291 and 304). These promises were allcgedly false and made to indirce Schoonveld to 

accept the position with Analytica (id., 7 296 and 306), and caused him irijury because he left 

his prior eiiiployrncnt (id,, 7 297 and 307). 
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I-Iowevcr, in order “[tlo plead a viable cause of action for fraud arising out of a 

contractual rclationship, the plaintiff must allege a breach of duty which is collateral or 

cxtraneous to ttic contract between the parties.” (Kruntz v C’huteazi Stores ojCanada, 2.56 AD 

2d 186 [ 1 S t  Dep 19981). “No cause ol‘action for fraud is stated or exists where thc only fraud 

charged relates to a brcach of an employment contract” (Dalton v Union Bank ofSwitzerland, 

134 AL) 2d 174 [ l s t  Dept 19871). Sclioonveld’s fraudulent-inducement allegations arc 

rcdundant of those for his breach-or-contract claims since the purported misrepresentations 

exclusively pertain to the cmploymcnt’s terms. The motion to dismiss the ninth and tenth 

causes of action is therefore granted. 

Eleventh lrnd Twelfih Causes of Action.’ Violution of the New York Labor Law 

In his final causes of action against Counterclaim Defendants, Schoonveld alleges 

violations ofNew York Labor Law Sections 191, 195, and 198. It is settled that “employees 

serving in an exccutive, managerial, or adininistrativc capacity do not fall under Section 19 I 

ofthe Labor Law” (Pachtler v BevnardH0de.s Group, Inc., 2008 WL 2338595). Section 195 

requires einployers to maintain payroll records in accordance with Section 19 1’s provisions 

( see N.Y. T,ab. LAW fj 19S[ 11). “[Alttorney’s fees are only available [pursuant to Section 

1981 to plaintiffs who prove a [substantive] violation” (Pachler, 2008 Wl, 2338595).  
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‘Thc claims for Labor I,aw violations must be dismissed. Section 19 1 is inapplicable 

since, by his own admission, Schoonveld was an cxecutive vice presidcnt and such 

employees are cxeinpt from this scction. Since Section 195 is linked to Section 19 1 ,  that 

claim must also bc dismissed. Moreover, Schoonveld does not plead that Counterclaim 

Defendants failed to maintain payroI1 records in violation ofthis section. Finally, since therc 

is no viable substantive Labor Law claim, Schoonveld cannot seek attorney’s fees under 

Section 198. 

Accordingly, it is 

ORDERED that the Counterclaim Dcfendants’ motion to dismiss the second, fifth, 

seventh, and eighth counterclaims is DENIED; atid it is further 

ORDERED that the Counterclaim Defendants’ motion to dismiss the third, fourth, 

sixth, ninth, tenth, eleventh, and twelfth counterclaims is GRANTED; and it is further 

ORDERED that thc Counterclaim Defendants’ motion to dismiss the laches 

affirxnativc defense and demand for punitive damages is GRANTED; and it is further 
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ORDEKED that the Counterclaim Defendants are to aiiswer thc couiitcrclaims within 

10 days from the datc of this order’s entry. 

This constitutes the Dccisioii and Order o l  the Court. 

Dated: New York, New York 
J u l y d ,  2008 

e 
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