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GRIFFITHS, ENID, DECISION AND ORDER 

Coinplaint pursuant to CPLR $32 1 1 and/or granting suniniary judgineiit pursuant to CPLR 

$3212. 

On September 20,2006, GCI held an officc party on the 24th floor at 825 Third Avciiue, 

where food and wine werc scr-ved. As a night cleaner, it was Plaintiff‘s respoiisibility to clcan 

the area where the party had takcii placc. On or about Scptember 2 1, 2006, Tom Raymond, the 

Facilitics Manager for 825 Third Avenue reported to Josk Noble, the Building Supervisor, that 

several bottles of wine were missing from GCT’s prcniiscs. 

TRIANGLE claims that it conducted an investigation and spoke with several of the 

clcaners, who all deiiicd taking m y  of the bottles of wine from GCI’q prcmiscs. Mr.  Noblc 

alleges that latcr, tlic Plaintiff told liun that she saw GCI cinployees reiiioviiig the bottlcs, and 

that during a second conversation, she allegedly told him she also saw catering employees 

remove the bottles of wine. 
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Mr. Noble alleges that on September 22, 2006, lie reccivcd a telcphone call from Antonio 

Grissales, Head of Sccurity for 825 Third Avenue, who told Mr. Noble that the building’s 

scciirity caiiicra a1 Icgec-lly showed the Plaintiil‘ leaving tlie building carrying two large shopping 

bags. MI-. Grissalcs claims that video shows the Plaintiff entering the bLiilding before her shift 

but docs not show her carrying any large bags or bottles. In addition, Mr. Noble c l a im that a 

camera in the building clcvator captures an image of the Plaintiff‘ with a bag across her shoulder 

that allegedly appears to coiitaiii a bottlc. 

Mr .  Noble also c la im that on September 25, 2006, he received a telephone call from 

Clarissel Luna, a vacation replacement cleaner, who allegedly stated that “she needed to speak to 

[him] right away about thc missing wine.” Mr. Noble states that Ms. Luna informed hini that 

she did have knowledge about the missing wine and “felt guilty” for not telling hiin sooiier. 

Accoi-ding to Mr. Noble, Ms. Luna told him that the Plaintiff gave Ms.  LLIM a bottle of wine, 

which Ms. Luna allegedly brought to Mr. Noble. On September 27,  2006, Ms. Luna provided 

Mr. Noble with ~1 writtcn affidavit stating same. Mr. Noble claims that the wine bottle that Ms. 

L~iiia rchimed was the same brand that was being served at the party. 

lii her Affidavit, Plaintiff states that she has had an unblcriiishcd rccord for tlie 37 years 

she has workcd as a cleaner at 825 Third Avenue, and that she would not jcopardize her 

ernploynieiit ovcr a few bottles of wine. Plaintiff states that she believes TRIANGLE 

wrongfully terminated her i n  order to be able to “clcar out tlic older cleaners and hire iiiorc 

youthful cleaners who would acccpt lower salaries.” 

hi October 2006, Iktcr L L I S ~ ,  the Daytime Opcl-ations nianagcr/Labor Relations Managcr, 

spokc to tlie Plaintiff with her union represcntativcs at the Union headquarters in New York. 

Plaintiff denied reiiioviiig the wine and claimed that she was carrying old uniforms in  her bags in 
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the elevator. Defcndanc subsequently fired thc Plaintiff and the tenniriation was challenged in an 

arbitration proceeding under the contracts grievance procedure. 

At arbitration, Bernard Young, the Contract Arbitrator, stated, “Ifwe have a ‘he said, she 

said’ situation wher-eby therc is conflicting testimony, should not the pendulum swing to the 37 

year employee versus the vacation replacement ...[ ilt’s her word that the incident took placc 

vel-sus that of the [Plaiiitiffl.” 

Dcfciidant TSI terminated Plaintiffs employment in a lcttcr to Plaintiff arid 

copicd Yolanta Shabot o f 3 2  BJ SElU (“the Union”) to the Icttcr. Plaintiff‘s Cornplaint allcgcs 

that the termination lcttcr that was sent to her Union was intended to “deprive [her] of her good 

name, reputation and the esteem of her pccrs aiid customers and to bi-ing her into disastrous 

scandal, ridicule and professional disrepute before her peers, associates.. .and thc public in 

gciicral aiid to hold plaintiff up to public scorii, ridiculc and disgrace.” 

Plaintiff also alleges that Defendant TRIANGLE “did with actual iiialice, falscly and 

wrongfully write and deliver a letter to Plaintiffand Yolanta Shabot of 32 BJ SEIU, accusing 

Plaintiff of taking the missing bottlcs of wine ...” 

In addition, Plaintiff claims that Defendant GCI “did with actual iiialicc, fdscly and 

wrongfiilly writc and deliver a letter to TSI ‘requesting Triangle Scivices employee Enid Griilith 

no longer be permitted on our prcmiscs as a result of the investigation conducted to iiivcstigate 

the missing bottlcs of wine...”’ 

Plaintiff states that by reason of the Defendants’ letters, she “has been depiivcd of her 

occupatiol-1 having beeii terniiiiated from her eriiployiiicnt, and has suffered a tremendous amount 

of embarrnssmeiit, humiliation and mental agony, have [sic] been held in contempt, distrust and 

ridiculc, and has been disparaged ... 3 ,  
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Defendant TRIANGLE slates that Plaintifi’s Coiiiplaiiit fails to state a claim of 

dcfiimation. As to Defendant’s motioii to dismiss piirsuarit to CPLR $32 I 1 ,  a court must al‘ford 

the plaintiff the benefit of every possible favorable inference to dctcmiine whether the 

allegations iit within any cognizable legal theory. Moronc v. Mui-onc<, SO N.Y.2d 48 I ,  484. 

Dcfcndant ai-giies that  nccoi-diiig ClPLR $30 1 O(a), the P1:iiiitift‘miist identify the particular words 

alleged to be dcfamatory. However, Plaintiff’s rcply affiriiiatioii states that the parts of 

Defendant’s lcttcr to the Union that are quoted in the Complaint are the particular words alleged 

to be defamatory; “As a result of the investigation conducted to investigate the missing bottles of 

wine from the office of GCI on the 24th floor of 825 Third Avenue ...y ou are being 

t c m i  natcd, , .pending further i iivesti gat ion ,” 

Therefore, the language quoted from the letter can easily be interpreted within a 

cognizable legal theory; dehinatioii. The aforementioned letter iiaiiies Plaintiff‘s reason for 

teniinatioii as the missing bottlcs of wine, though the Head of Security statcd that tlic bag 

Plaintiff’ was carrying only “appear[ed] to he containing a bottle.” Defendant does not provide 

any proof that Ms. Luiia did riot steal the wine hersclf, instead of obtaining it from the Plaintiff. 

By stating that Plaintiff was terminated as a rcsult of a11 investigation into iiiissiiig bottles of 

wine, Defendant inay havc engaged in defamation by damaging Plaintif’f’s reputation. 

As lo Defendant ‘rlll ANGLE’S motion for summary judgment, suiiiniary judgment 

should not be graiited i n  cases where there are genuine issues ofmatcrial fict in dispute. 

Winqyuci, et al., v. New York Wniversily Medicul Center, et CII., 64 N.Y.2d 851, 853 (1985). 

Since the Defendant's witness Ms. Luna has no evidciice to corroborate that the Plaintiff stole 

the bottles of wiiie and gavc her oiie of the bottles, it is a disputcd fact whether the I’laintiff stole 

thc bottles of WIIIC. 
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h addition, Plaintiff and 1)cfendant disagree ;is to whether the statenlents TRIANGLE 

rnade to the Union are protected by a qualified privilege, or whe t lm TliLANCjLE had a duty to 

rcport Plaintiffs termination under the collective bargaining agreement. Therefore, the 

~~otification of the Union is a disputed inattcr which would preclude summaly Judgment. Thc 

passages of the collective bargaining agreement to which Defendant cites rcfcr to a requirement 

o€ 11otifying tke employee of the reas011 for their tcrmination, but not the Union. 

Since thcre are Inalerial issues of fact in dispute with regard to the takillg of tlic wine and 

thc Defendant’s notification of the Union of Plaintiff’s termination, sunlmary j~tdgment does not 

lie. 

Accordingly, Defelldallt TRlANGLG’s motiolls to dismiss a d o r  suiilnlary judginent arc 

her e b y d cn i ed . 

Dated: July 24, 2008 
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