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\ iNS I O N  & S‘fRAWN, LLP 

()RlY>IL4 H U N  IO’BRIEN KREITZBERG 
\ i I OIINLY FOR DEFENDANT-URS 

!OU I’ \IN 4VENUE 
\I \i J O K K ,  NY 10166 

I IIL i krcndant SAMMEL ARCHITECTURE, PLLC, and DAVID SAMMEL, individually, by Notice of Motion 
i,i icd Xhicli  1 I ,  2008, have moved (Mot. #016) this Court for an Order transferring a related action pending in 
\ t i p i  enie C oiii t,  New Yolk County and consolidating that action with this action. Defendants EINHORN,YAFFEE, 
‘’I<l7S( 0 I 1- ARCHITECTURE AND ENGINEERING, PC and NACHMAN ENGINEERING, PC have submitted 
11’ ! 1 1 1 1  iiution i n  Opposition dated April 2, 2008. The Plaintiff has submitted an Affirmation in Opposition dated 
\ p i  11 I ,008 fhe Defendant-SAMMEL ARCHITECTURE, PLLC, and DAVID SAMMEL have submitted a Reply 
\ 1 I I I  m,itioii dated Apiil 2 1, 2008 Defendants EINHORN,YAFFEE, PRESCOTT ARCHITECTURE AND 

1 U(tlr\iT kRlNG, PC and NACHMAN ENGINEERING, PC have submitted a letter dated April 24,2008 which they 
I i c i \  L’ t l c w  ibcd JS a SUR-REPLY, and have also requested that the Court grant oral argument on the application. 
I ) c ~ c n c l ~ i i t  SAlvIMEL ARCHITECTURE, PLLC, and DAVID SAMMEL have submitted a letter dated May 1, 2008. 

) I I  liinc 4, 2008, the Court heard oial argument on the record as made by counsel for the movant, The Defendant- 
> \ \ I  h l l  I 4lICHITECTURE, PLLC, and DAVID SAMMEL, and the opposing party, EINHORN,YAFFEE, 
PI< I S(Y )-I 1’ ARCHITECTURE AND ENGINEERING, PC. 

l i t  1 iclcnddnt-FELLENZER ENGINEERING, LLP, by Notice of Motion dated April 24, 2008, has moved (Mot. 
’) th is  (’ouit foi discovery sanctions pursuant to CPLR 3126. The Plaintiff has submitted an Affimiation in 

)piiw,ition ddted May 2 1, 2008. Defendant-FELLENZER ENGINEERING, LLP has submitted a Reply Affirmation 

DECISION 
Motion to Consolidate 

1 i i  \ ‘lL t i o i i  w d i  coiiiiiienced on September 17, 2004 by the Plaintiff when it filed a summons and veiified complaint 
L , t h  the Sullolk County Clerk Mole than two years later on September 2 1,2006, EINHORN,YAFFEE, PRESCOTT 
\ i < C ’ l 1 1 1  1-(’ RJRE AND ENGINEERING, PC (Hereaftei referred to as “EYP”)commenced a separate action in New 
’I 0 1  I, ( ounty ~inder Index Number 603327/2006 by filing a complaint. EYP’s cornplaint pending in NY County is for 
ii  ~ l l eged  b i  e d i  of contract by SAMMEL ARCHITECTURE, PLLC (Hei einafter referred to as “SAMMEL”) with 

1 i > p e ~ t  to ‘I contract which called foi work to be perfornied by EYP in furtherance of SAMMEL‘s obligations to 
i ) ~ ~  t u ) ]  111 on the piinie contract with the Plaintiff, BOARD OF EDUCATION OF THE SACHEM CENTRAL 
b~ I I( )Old DIS TRICT (Hereinafter referred to as “SACHEM”), in this action. 

i, l t?d h l J y  2 7 ,  2008 

I ii i h i ,  ;iL,[icw !jACHEM contends that the work by SAMMEL and its subcontractors, iiicluding EYP, was negligently 
p ’ i  1 0 1  iiicil. and that it was thereby damaged by the failings of SAMMEL, and its subcontractors, including EYP. The 
.x)inplaiiit drafted by EYP against SAMMEL, in its NY County action specifically alleges that EYP’s work on that 

,t:iiitlai-ds of architectural care then and there obtaining.” See EYP CompLzitit atpar. 6, attaclied as Exhibit D to the 
‘\/ofio/i. Moreover, the contract between EYP and SAMMEL specifically provides that no payineiit is due and owing 
10 I i Y l ’  iintil EYP has been paid by SACHEM. See Contract atpar, 10.5, attached as Exhibit G to the Mutiun. It is 
; i r  I);lJmciit by SACHEM that is at issue in the case pending in Suffolk County. To the extent that SACHEM has 
1 ~ : i d  tor  woIk that was faulty, it contends it should recoup such payments, and to the extent payment has been witheld 
! I  iuiitcncls such payment is not due and owing for work poorly performed. In essence, it appears based upon the 
\tiIxiiissions on this motion, that no financial obligation to EYP shall accrue without a resolution of the case that has 
h . c . i i  hi~ought by SACHEM. Upon oral argument EYP argued that it should be able to advance its cause 
ii~ilcpc.ndently on the New York County Action without being impeded by this Suffolk County action which EYP 
-.I . i~ii~s has been unnecessarily protracted. All parties to this action have a right to a fair and expeditious resolution of 
11115 iasc. and thus EYP has a contractual right to the diligent and reasonable efforts by SAMMEL to advance this end. 
SLY C’orrtrrrc‘t at pal: 10.4, attached as Exhibit G to the Motion. The Court notes that it was EYP that has argued in 

itr;ict LUS perforined in a “good, professional, and workmanlike manner in accordance with all appropriate 
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< ) I  Ieic‘iice that it still needs to conduct depositions on the Suffolk County action, and has agreed with the other 
,i[igLiiit~ i n  this action to a schedule that has now been proposed to the Court which provides for depositions to be 
oiicluclzd on the last day of April in the year 2009. 

two rather incredible positions in opposition upon this motion for consolidation. First, it contends 
iiui tllc work performed by EYP for SAMMEL on SACHEM’s prime contract with SAMMEL was done negligently, 
,IIN! :II the same time urges that this has no bearing upon the EYP action in NY County against SAMMEL. Second, 
i)I:iintiff‘ assert:; that the parties to the action pending in Suffolk have agreed to mediation, and that consolidation of 
ihi. c1,iiiiis by EYP against SAMMEL in its action in NY County with the Suffolk County action will impair mediation 
$ 1 1  diis ciisc‘ in which both EYP and SAMMEL are parties’. Plaintiff elected not to make oral argument, although 
:t!uiiscI tbr I’laintiff was present. If this Court were to fail to consolidate these two actions, separate resolutions of the 

i.i-y sanie tactual questions would be required. The doctrines of collateral estoppel could not be employed against 
iitig;lii~s in the Suffolk County action that were not parties to the New Yorlc County action. To advance these cases 
-Lpr : i te ly  would constitute a waste of both public and private resources, and would risk inconsistent results that could 
:!ii ’c I ise to inconsistent findings on the question of liability and otherwise. Accordingly, the motion (Mot. #016) to 

.oliilatc Action 1 and Action 2 is granted and a separate transfer and consolidation order is signed this day. 

Motion for Discovery Sanctions 
I ~ ~ ~ ~ ~ ~ i ~ ~ l a n t - f ~ E l ~ L ~ N ~ E R  ENGINEERING, LLP (Hereinafter referred to as “FELLENZER’) has moved for the 
iiiiposition 01’ discovery sanctions against SACHEM for its repeated and protracted delays in providing discovery in 
illis ~ ~ t i o n .  There is no question that SACHEM has been less than diligent in prosecuting this action. However, this 
i \  a tic‘linqueiicy in which all parties have been complicit. SACHEM contends that it has already provided the 
~ i i ~ i t ~ ~ r i d  demanded by FELLENZER in the October 3 1, 2007 discovery demand. Nowhere in SACHEM’S responsive 
p;q>cr\ to this motion is there any evidence that a timely communication of this contention was made to FELLENZER. 
<;\<’I I l iM must provide a response to each separately enumerated demand made by FELLENZER indicating what 
. l t i m i i ~ i i t s  previously disclosed are responsive, whether a diligent search was made and such documents can not be 
l ~ ~ ~ ~ t e d .  o r  that such documents never existed. The assertions in such a response by SACHEM may, under the 
~ p p i  opriate circumstances, be admissible upon the trial of the action. Accordingly, FELLENZER’s motion is granted 
i i )  [ l ie extent pi.ovided in this Court’s Order infra. 

Discovery Schedule 
I 1 1 t h  p,iities appeaied before the Court on June 4,2008 and proposed a discovery schedule that would be completed on 
\ p i  11 :O 2009 As previously noted, September 171h will mark the fourth anniversary of commencement of this 

L i L t m i ,  and. as proposed by the parties, the action wouldn’t be tried until the fifth anniversary. No reason has been 
.ut\ m e 4  to1 si,ich continued delays. Accordingly, pursuant to 22 NYCRR 5 202.12 the parties will proceed in 
i ~ c o i t l ~ i i c e  with the following schedule. 

\ i i  tlocumentaiy discovery shall be concluded no later than August 1, 2008, and all motions to compel discovery of 
I ~ ~ c u n i t m t s  shall be retuiiiable no later than August 13, 2008 and the Court will consider the imposition of monetary 

,‘iii;tit)ii> p~iisuaiit to 22 NYCRR Part 130 in connection with any relief afforded any party where the opposing party 
‘ I I 1  I1 0 11-cnmp I ianc e. 

i)i.lmiil’t-s wi l l  serve its expert disclosure in accordance with CPLR 3IOI(d’ no later than September 12, 2008, as it 
ii;is stilted it is prepared to do, and all other parties will serve their respective expert disclosures no later than 
Vovcliibcr 1 1 ,  2008. In preparing this disclosure, Plaintiff should be certain that the disclosure provides the specific 
iep;irt~ires Iiom the standard of care and the specific damages it contends were caused by the departure from the 

<t:1titliird ol’ care. These departures must be specifically related and referenced to the bill of particulars previously 

1 lie parties appeared before this Court in September of 2007 and advised the Court that they were seeking I 

iiiecli~te rliir case However, on June 4, 2008 the parties advised the Court that to date they have not been able 
I . I ILY t ipon a mediatoi. 
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,ct-vtvi by I’laintiffin this action. See Navarette v. AlexindesJ-AD3d- (2wd Dept., April IS, 2008); and 530 East 
,S!) (‘otp. v. Unger, 43 NY2d 776. The Court will give serious consideration to the preclusion of expert testimony 
i)Iol‘f~red by any party that exceeds the bounds of their respective expert disclosures. See McClauJlin v. Wadlzwa, 
2o5.41~2rI S34. The Court is acutely aware of the risks presented by proposed expert testimony that has not been 
i;iiily disclosed in advance oftrial so that counsel can be properly prepared. to meet such evidence. 

i l i t ’  s;licdule ylioposed by the parties provided that depositions should be concluded no later than April 30, 2009. 
I iicic I >  no iensoii for discovery continue into 2009. All depositions on this matter must be concluded no later than 
)c olx,r S, 200s The Plaintiff is further directed to file a note of issue and certificate of readiness on or before 

\#) \ t i i ihc i  10, 2008. All motions for summary judgment must be returnable no later than 30 days after the note of 
, I I < *  i ,  1 iled See CPLR 3212(n), Rahninii v. Doniber, 45 AD3d 497, and generally Griipo v. Loitdoti, 25 AD3d 

&SO; OB. L1.C v. A/R Architects, LLP, 19 AD3d 675. 

ORDERED 

OKfI/-Kl~II  that  the Defendant-SAMMEL ARCHITECTURE, PLLC‘s molion (Mot. #016) to transfer and 
l J l ~ \ O ~ l d c l t C  Action 2 with Action 1 is granted and a separate order of transfer and consolidatioii has been signed this 

I J \ ,  Jlld 11 I >  lilltllel 

0ItDI:’REL) that the Defendant-FELLENZER ENGINEERING, LLP’s motion (Mot. #017) for the inipositioii of 
l i ~  

, ~ ~ ~ i l i c i  \z 11h notice of entry, Plaintiff shall provide a written answer to the discovery demand and address each 
k i i ~ ~ i l d  ipeciuically and coniprehensively; and it is further 

c‘i y uiicLions is granted only to the extent that, no later than 15 days after service of this decision and order 

t ) l ~ L l / ~ / ~ / ? I ~  that  all documentary discovery shall be concluded no later than August 1, 2008; and it is further 

Oltll/,’Rl<L) h i t  all inotions to compel discovery of documents shall be returnable no latcr than August 20,2008; 
, I d  I1 I \  lulthel 

OlWEl tEL)  that l’laintift’s will serve its expert disclosure in accordance with CPLR 3101(d) no later thanSeptember 
12, 2008: a i d  a l l  other parties will serve their respective expert disclosures no later than 
\ovciribcr I I ,  2008; and it is further 

~ ~ I W f ~ I t I ~ I ~  that all depositions on this matter must be concluded no later than October 8, 2008; and it is further 

O/</IE/t?I:I! t l ia t all parties are directed to appear at the compliance conference before this Court on 
\ O F  ciiiber 19, 2008 as agreed by counsel on June 4, 2008; and it is further 

I )/t/>l,’R/d> that the Plaintiff is further directed to file a note of issue and certificate of readiness on or before 
“YO\ ciiil)cr 19. 2008; and it is further 

t)/tIIli/{fX that all motions for summary judgment must be made no later than 30 days after the note of issue is 
iilctl . ~ i t i I  i t  IS ftiitlirr 

O I < / l l : K l ~ f I  that Defendant-SAMMEL ARCHITECTURE, PLLC must promptly (and any other party may) serve 
lj)ori  ‘111 piiiiics to this action a copy of: this decision and order, the order of transfer and consolidation, and a notice 
1 1  2 ~ l ~ l \  
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L I r t  t oi egoing :,hall constitute the decision and order of the Court together with the Order of Transfer and 
~~ii\olidation signed as a separate order of even date. 

j k i t d  I~i1c 10 2008 
Gary J. Weber, Acting J.S.C. 

Non-Final Disposition 
Scan 
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