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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OP NEW YORK: IAS PART 1 5  

X ________I________________I______________ 

MADISON HEINTZELMAN, and i n f a n t  by her 
mother a n d  n a t u r a l .  guardian, JILL 
HEINTZELMAN'and JILL HEINTZELMAN 
individually, 

Plaintiffs, 
Index N0.118785/06 
Mtn 8sq.002 

-against - 
R C P I  LANDMARK PROPERTIES,  TISHMAN SPEYER 
P R O P E R T I E S ,  L .  P. , RARCO, INC. , and 
RESTAURANT ASSOCIATES, INC. , 

D e f e n d a n t s .  

_______________I____----------------_--- X 

m T E R  B. TOLUB, J.: 

?@& By this motion, Defendan t s  Raroc, T n c . ,  

Associates, Inc., RCPI Landmark Properties, 

Speyer P r o p e r t i e s ,  LP move for summary 

3 2 1 2 .  

FACTS 

Defendan t s  Raroc ,  I n c .  and Restaurant Associates, I n C . ,  

t o g e t h e r  run the business of tha r e s t a u r a n t  and ice-skating r i n k  

t h e  ( " R i n k " )  at Rockefeller C a n t e r .  They operate, control, and 

maintain the R i n k .  D e f e n d a n t  R C P I  Landmark Propertlcs, LLC owns 

t h e  R i n k .  Tishman Speyer Properties, LP is t h e  managing agerl t  of 

the R o c k e f e l l e r  Center R i n k .  for t h e  purposes of c l a r i t y ,  t h e  

cou r t  refers  to D e f e n d a n t s  Raroc and Restaurant Associates, I n c .  

collectively a s  t h e  "RA" Defendants. Defendants R C P I  Landmark 

Properties and Tishrnan  are collectively the "Tishman" D e f e n d a n t s .  
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This action a r i s e s  out of an ill-fated ice skating s e s s i o n  

at one of  Manhattan's most visited landmarks. 

2006, Madison Heintzelman ("Plaintiff") s p e n t  her n i n t h  b i r t h d a y  

ice-skating at the ice rink at Rockefeller Center.' The R i n k  w a s  

moderately crowded and  t h e  w e a t h e r  was warmer t h a n  average .  YWO 

Rink guards were patrolling t h e  i c e  during Plaintiff's e n t i r e  

session ( D e f e n d a n t s '  Ex, "J" page 2). Tho Zamboni ice machine  

was n o t  used while Plaintiff was present ( D e f e n d a n t s '  Ex. "L"  pg .  

1) 

On November 2 8 ,  

P l a i n t i f f  and her mother claim t h a t  the i ce  was i n  

reasonable condition notwithstanding a slushy h o l e ,  approximately 

3 - 5  feet from the "Prometheus" sta tue  on the s i d e  of t h e  R i n k .  

According t o  P l a i n t i f f ,  t h i s  " d i v o t "  was t r i a n g u l a r  in shape ,  

approximately t w o  inches deep, and the s i z e  o f  t h e  n ine -yea r -o ld  

Plaintiff's h a n d .  [See  Defendants'  Ex. " G "  pg .  3 7 ) .  According 

t o  b o t h  t h e  Plaintiff and  her m o t h e r ,  t h e  s l u s h y  h o l e  was 

observable as one nea red  it, and Plaintiff was urged by h e r  

mother to a v o i d  t h e  h o l e  by skating a r o u n d  it. O t h e r  s k a t e r s  

avoided t h e  h o l e  as well. N e i t h e r  P l a i n t i f f  nor her mother 

r e p o r t e d  the d i v o t  to Defendan t s .  Finally, after o v e r  a n  h o u r  on 

t h e  R i n k ,  Plaintiff s k a t e d  n e a r  t h e  a r e a  but was unable to locate 

t h e  h o l e .  She lodged h e r  right s k a t e  into t h e  divot, twisted h e r  

l e g ,  and was i n j u r e d .  

A f t e r  significant discovery, the instant motion for summary 

'Plaint~ff's mother brings suit on her infant daughter's behalf. 
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judgment followed, Defendants argue t h a t  this a c t i o n  should be 

dismissed and t h a t  t h e y  a r e  not liable because P l a i n t i f f  assumed 

t h e  risks of ice s k a t i n g .  

t h e  negligence action a g a i n s t  them s h o u l d  be dismissed because 

t h e y  did n o t  c o n t r o l ,  ope ra t e ,  and/or manage t h e  premises. 

The Tishman defendants also argue  t h a t  

DI$cussxo~ 

To be g r a n t e d  a motion f o r  summary judgment, t h e  moving 

p a r t y  must m a k e  a prima f a c i e  showing that t h e r e  are no triable 

issues of fact. (Wineasad v ,  N e w  York Univ. Ned . Center, 6 4  

N . Y . 2 . d  8 5 1  [ 1 9 8 5 ] ) .  The absence of material f ac t s  entitles t h a t  

p a r t y  t o  judgment as a matter of law. 

case i s  made, the p a r e y  opposing t h e  motion for summary judgment 

must produce  e v i d e n t i a r y  proof  that material issues of fact do 

indeed exist, thereby warranting a t r i a l .  ( Z u c k  erman v .  C i t v  of 

New Y ~ r k ~  4 9  N.Y.2d 557 [1980]; 81 vosd and S w i f t  v ,  Steward M ,  

Nullel :  Const, C o . ,  4 6  N.Y.2d 2 7 6 ) .  Summary judgment is a d r a s t i c  

remedy concerned with issue-finding not i s s u e - d e t e r m i n a t i o n .  

(,&Steve v .  Abad, 271 A . D .  7 2 5  [ l s t  Dep't 1 9 4 7 1 ) .  If the c o u r t  

has  any doub t  as to the e x i s t e n c e  of g e n u i n e  issues of material 

f a c t ,  summary judgment s h o u l d  be denied. (Sillman v. Twentieth 

Centurv -Fox F i l m  (7 3 N.Y.2d 395 ( 1 9 5 7 1 ) .  

T i a h a s  ' 8  Motion to D i m n i @ s  for Lac k of Control of th e Prwises 

(urn). Once the prima f a c i e  

As a preliminary matter, this c o u r t  addresses Tishman's 

motion for summary judgment s e e k i n g  dismissal of the action 

a g a i n s t  them f o r  l a c k  of control and supervision o v e r  t h e  R i n k .  
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Under N e w  York law, owners of  properties may not be held 

liable for i n j u r i e s  sustained b y  a plaintiff in the absence of 

evidence t h a t  defendants maintain, c o n t r o l ,  o r  supervise the 

premises. ( B u t l e r  ex r e l ,  Butler v ,  R a f f e r t v ,  100 N.Y.2d 2 6 5  

[ 2 0 0 3 ] ;  Balbuena v.  New Yor k S t o c k  Exchanae, I n c . ,  49 A.D.3d 3 7 4 ,  

ase LMB, nd  Le N . Y . A . D .  [Ist Dep't 20081;  C o n f o r t i  v .  B o v i S  Le 

Inc., 37  A.D.3d 235 [lst Dep't 20071;  y e a r o n  v .  Rodriquez E, 

Fpdriquez Storaae & Warehouse, 2 3  A.D.3d 1 5 9  [lst Dep't 2 0 0 5 1 ) .  

The Tishrnan Defendants o f f e r e d  evidence that they p l a y  no 

role in the operation, control, or maintenance of the R i n k .  

Specifically, to support this argument, the Tishman Defendants  

submitted a n  a f f i d a v i t  from C a r o l  Olsen, 

at Rockefeller Center. Olsen claims that the Tishman D e f e n d a n t s  

had no control o r  supervision of  t h e  R i n k .  (Defendants Ex. M p g .  

1). Plaintiff f a i l e d  to rebut  t h i s  e v i d e n c e  or submit any 

evidence to t h e  c o n t r a r y .  T h e r e f o r e ,  the Tishman Defendants' 

motion f o r  summary judgment  is gran ted  and the complaint is 

dismissed as  against. 

the Direc tor  of t h e  R i n k  

D+fsndanta R9 M at ion  lor Surpmary Ju&u@ nt Based On Flaintiff'g 

To s u s t a i n  a cause of action f o r  negligence, a plaintiff 

must prove  defendant had a d u t y  to p l a i n t i f f ,  breached that duty, 

and t h a t  the breach  was the proximate cause of plaintiff's 

i n j u r y .  Damages and foreseeability must also be shown. ( f l v a t t  

v .  Metro-North Commut er Railroad, 16 A.D.3d 218 [Ist Dep't 
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20051). 

Generally, a landowner owes a d u t y  to maintain the premises 

. C o s t ~ q  Wholesale C O X P  . r  in reasonably safe condition. 

50  A.D.3d 4 9 9  [Ist Dep't 2 0 0 8 1 ) .  However, a plaintiff's 

assumption o f  r i s k  may lessen o r  eliminate a defendant's 

liability to a plaintiff. 

(Smith v 

The RA Defendants a r g u e  that in voluntary sporting events 

the duty owed to a p l a i n t i f f  is "a duty to exercise care to m a k e  

the conditions as sa fe  as  they appear to be'' ( T u r c o t t e  v .  FeLL, 

68 N.Y.2d 432,  439  [1986]) and that Defendants did not breach 

that duty. 

assumed t h e  r i s k ,  t h e r e b y  relieving t h e  RA Defendan t s  of any 

liability. 

The RA Defendants f u r t h e r  argue that P l a i n t i f f  

Indeed, in measuring a defendant's d u t y  to a p l a i n t i f f ,  

courts consider whether the participant assumed the risks of 

i n j u r y .  ( D r c o t t e  v .  Fell, 68  N.Y.2d 432 [1986]); G i o r d a p o  v .  

$ h a n t v  H Q ~  low Corp ., 2 0 9  A.D.2d 7 6 0  [3d Dep't 19943). And " [ i ) f  

the r i s k s  of the activity a r e  f u l l y  comprehended or perfectly 

obvious, plaintiff h a s  consented to them and  d e f e n d a n t  h a s  

er and  performed its duty" ( T y r C o t t e  v .  Fe 1L at 4 3 9  c i t i n g  P ~ : Q S S  

Feetpq,  Torts 68 [ 5 t h  e d ] ;  4 Ha rper, J a m  s & Grav, Torts 21.1 126 

edl I .  

Courts have held t h a t  if the facts are u n d i s p u t e d ,  a 

participant in a r e c r e a t i o n a l  o r  sporting event assumes a r i s k  

that is known, a p p a r e n t ,  or reasonably foreseeable, ( S a s a v i a  v ,  
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W k o s  of B roo  kl vn , 264  A.D.2d 5 7 6  [ l s t  Dep't 19991). 

c o n d i t i o n  is among the accepted, usual, 
an a c t i v i t y ,  t h e  risks a r e  also assumed. ate, 90 v ,  St [M~rqap 

If t h e  

and  i n h e r e n t  dangers of 

N.Y.2d 471,404 1 1 9 9 7 1 ) .  

For example, t h e  First Department h a s  h e l d  professional 

athletes and those familiar with the premises to have assumed the 

i n h e r e n t  risks of participating in t h e  s p o r t .  By engaging in a 

s p o r t ,  despite usual risks or open a n d  o b v i o u s  defec ts ,  p l a y e r s  

consent to the risk of injury and a d e f e n d a n t  is relieved of  its 

d u t y  of reasonable ca re  to p l a i n t i f f .  ( Y u r c o t t  e v .  F e l l ,  supra ;  

Maddox v .  C i t v  of Ney YQ rk, 6 6  N.Y.2d 270 [ 1 9 8 5 ] ) .  

Courts have extended t h i s  assumption of  risk beyond 

professional a t h l e t e s  to t eenage  participants and  even a d u l t  

novices. The c o u r t  found t h e  1 4 - y e a r - o l d  plaintiff participating 

in a football game to have  assumed the r i s k  of i n j u r y  of falling 

on an  obviously wet and muddy f i e l d .  (Norales bv Di a7. v .  N e w  

York c i t v  Housinq A u  t h o r i t v ,  187 A.D.2d 295 [ l s t  Dep't 19921). 

Another 14-yea r -o ld  was found to have assumed the r i s k  o f  i n j u r y  

resulting from f a l l i n g  in a pothole u n d e r  the b a s k e t  during a 

basketball game. (McKev v .  C i t v  o f  New Y ork, 2 3 4  A.D.2d 114 [lst 

Dep't 19961). A first time i ce-ska ter  assumed the r i s k  o f  

i n j u r y  from open and  obvious d i v o t s  and m a r k s  in the r i n k .  

(Clement's v, Skate 9H R e a l t v  Xnc , ,  2 7 7  A.D.2d 614 [3d  Dep't 

2 0 0 0 1 ) .  

While courts have granted summary judgment based on 
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plaintiffs assuming t h e  r isks  of  their v o l u n t a r y  participation in 

r e c r e a t i o n a l  a c t i v i t i e s ,  assumption of r i s k  is generally treated 

Schook as an issue of fact, (Anderson v. Lipden h u r s t  Union Free 

Pist,, 222 A.D.2d 4 7 4  [2d  Dep’t 1 9 9 5 1 ) ;  Madbox v. C i t y  of Hew 

York, 66  NY2d 2 7 0 ) .  To voluntarily assume t h e  r i s k  of i n j u r y ,  a 

p a r t i c i p a n t  must have t h e  knowledge t o  understand the foreseeable 

consequences and  the resultant r i s k  of that a c t i v i t y .  Therefore ,  

a plaintiff’s assumption of risk is weighed a g a i n s t  the 

background and  s k i l l  of the i n d i v i d u a l  participant. ( B e n i t e z  v ,  

New YQrk C i t v  Board Q f  Education., 7 3  N . Y . 2 d  650  [1989]; Maddox 

v. C i t v  Qf New Y o r k ,  s u w r a ) .  

In assessing a c h i l d ’ s  assumption of  r i s k ,  c o u r t s  have s e t  a 

Lower standard of blameworthiness based on the infant’s y o u t h  and 

i n e x p e r i e n c e .  In a f a c t u a l l y  analogous case to the instant one,  

the C o u r t  of Appeals held t h a t  the infant ice-skater d i d  n o t  

assume the r i s k  of injury from t r i p p i n g  in a hole in the ice. 

( P i t o f g k v  V .  D a l u  Corp,oxat io  n, 2 8 8  N . Y .  545 1 1 9 4 2 1 ) .  In F i t o f s k v  

v .  Da 1u Corporation, the child was i n j u r e d  in a hole two and one- 

half inches wide and five inches l ong ,  almost e x a c t l y  t h e  size of 

t h e  hole in the instant case.  The court h e l d  that material 

i s s u e s  of  fact r e g a r d i n g  defendant’s negligence precluded t h e  

granting of summary judgment. 

In Hunez v .  Rec r e a t i o n  Rooms and S et.tle:m ent, Inc, , t h e  

court addressed whether a nine year old novice skater assumed an 

open an  obvious r i s k .  (Nunez  v ,  Recreation Rooms and Settlement, 
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Jnc,, 2 2 9  A.D.2d 3 5 9  [lst Dep't 1 9 9 9 1 ) .  The court denied  

defendant's motion for summary judgment. I n s t e a d ,  t h e  court held 

that a n i n e - y e a r - o l d  first time s k a t e r ,  escaping aggressive 

ska ters  on a crowded r i n k  did n o t  assume t h a t  r i s k .  Although the 

other u n r u l y  ska t e r s  were an open and obvious danger, plaintiff's 

tender age and inexperience precluded assumption of r i s k  a3  a 

matter o f  law. 

However, in the case a t  bar, t h e  risk was n o t  o b v i o u s .  I n  

fact, P l a i n t i f f  describes the defec t  in the ice as  "blending in," 

(Defendan t s  Ex. G a t  pg .  41) Unlike a wet, muddy f i e l d  or a 

p o t h o l e  unde r  a basketball c o u r t ,  the slushy hole in the instant 

case is less apparent and t h e r e f o r e  distinguishable from s u c h  

open and obvious r i s k s .  

Plaintiff's inexperience and y o u t h  along w i t h  t h e  

questionable obviousness of the defect p r e c l u d e  granting summary 

judgment to t h e  RA Defendants. P l a i n t i f f ,  j u s t  n i n e  years o l d  

and unfamiliar w i t h  Rockefeller Center h a s  questionable 

background and s k i l l  to comprehend t h e  s e r i o u s  i n j u r y  t h a t  befell 

h e r .  Genuine i s s u e s  of  material fact remain as to whether the 

h o l e  was i n d e e d  apparent and whe the r  Defendant  had  constructive 

n o t i c e  of t h i s  condition. Accordingly, R A r s  motion far summary 

judgment must be and  is denied, 

Accordingly, it is 

ORDERED that d e f e n d a n t s  RCPI  Landmark Properties, LLC and 

Tishman Speyer P r o p e r t i e s ,  LP m o t i o n  for summary judgment is 
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granted and the complaint is dismissed as to those parties o n l y ;  

and it is further 

f u r t h e r  

ORDERED t h a t  the Clerk of the C o u r t  enter judgment .  

o f  the Court. 

3 l r o  I 
Dated: 

J 
HON. WALTER B. TOLUB, J . S . C .  

9 

- . - . . . --- -.  - .. . . . .. 
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