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SUPREME COURT OF THE STATE OF NEW \’OM 
COUNTY OF NEW YORK : IAS PART I 1  

X 
In the Matter ofthc Application of 
JENNIFER BEZIAK and REBECCA HEINEGG, 

...................................................................... 

Index No. 106 1 1 8/07 

Pet i ti oii er-s , 
For a Judgment Pursuant to Article 78 
Of the Civil Practice Laws and Rules. 

NEW YORK C I l Y  POLlCE DEPARTMEN‘I’, 

Rcspondent. 
X ...................................................................... 

JOAN A. MADDEN, J.S.C.: 

In this Article 78 procecding, petitioners Jennifcr Be7,jttk (“Bczjak”) and Rcbecca 

Hciiiegg (“Heinegg”) (together “petitioncrs”), who wcre arrested in coniiectiori with group 

bicyclc rides in New York City, seek to compel the rcspondent New York City Police 

Dcpar-tnient to comply with New York’s Freedom of Inh-niation Law, Article 6 $6  84-90 

(“FOIL”). Rcspoiidenl cross moves to dismiss the pctitioii as moot, asserting that aftcr a 

thorough and diligent search, it has been unable to locate any respoiisivc records. 

BeLjak and Heinegg were airested by respondent’s officers during group bicycle rides on 

Jaiiuary 28, 2005 and February 25, 2005, respcctivcly. Each was charged with violations of 

pcrmitting laws in connection with their participating in group bicycle rides orgaiked by an 

organization known as “Critical Mass” 

In March 2005, New York City (“tlic City”) initiated litigation to pennancntly ciijoin 

what it charactcrized as violations of various pcmiitting requiremciits by “participants in Critical 

Mass bicycle rides in Ncw York City” (“thc City litigation”). In coilnection with the City 

litigation, on or about May 5 ,  2006, the City was seived with a Notice of Discovery a~ id  

Inspection rcqucsting and dernaiiding lhat respondent produce, inter alia, tapes or records relating 
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to radio communications between officers on tlic days of the bicycle ride arrests. 

111 coniicctioii with the criminal procccdings against her, Bezjak served the City a i d  the 

office of‘the District Attorncy ofNew York County (“DANY”) with a Notice of Dcmaiid for 

Preservation and Production ol‘ All Radio or Other Recordcd Policc Coinniunicatioiis and 

Obscrvatioiis on April 1 1, 2005, seeking to prcserve: 

all recorded policc comniuiiicatioiis and observations related to these 
cases and the Ianuary 2005 Critical Mass bicycle iide, including, but 
not limited lo, any 91 1 tapc, radio runs, Spiiiit reports, radio, cellular 
or other telephonic, email, text incssaging, or other coininuiiicatioris 
betwccn police officers., . 

On May 19, 2005, Heinegg served a similar requcst on DANY and the City in connection 

with the criminal proceedings against her. 

D A W  did not produce tapes of or records related to the radio cornmunicalions prior to or 

during Bezjak’s criminal trial in  October 2005 or Hcincgg’s criminal trial in January 2006. 

D A W  consistently asserted to the trial and inotion court judges that no Critical Mass-related 

radio coinniuiiicatioiis cxistcd and that if thcy did cxist tlicy would have been destroyed pursuant 

to routiiie police procedurc. The City also did not produce my records. 

By lcttcr datcd Juric 19, 2006, Bczjak scrvcd a FOIL rcquest 011 respondent in wliicli she 

sought : 

any and all records regarding radio communications related to thc 
New York City Policc Dcpai-triicnt’s policing of a group bicycle ridc 
or group bicyclc rides i n  the vicinity of Union Squai-ePark bctween 
3:OO and 11 :59 P.M. on January 28, 2005, includiiig, but iiot limited 
to, any such recor-ds regarding tlic sul?jcct iiiattcr of or refen-ed to in 
(1)  tlic attaclicd Notice of Demand for Preservation datcd April 1 1 ,  
2005 and/or (2) the attached transcript pages or  testimony given by 
NYPD O€ficer-s on October 17, 2005. 
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Heiiiegg’s FOIL request was also dated June 19, 2006 and sought: 

any and all rccords rcgarding radio communications related to the 
New York City Policc Dcpartmcnt’s policing of a group bicycle ride 
or group bicycle ridcs bctwccn 3:OO and 1 1 :5c) PM on February 25, 
2005 in tlic Rorough ofManhattan, including, but not limited to, any 
such records regarding the subject matter oror  relerred to i n  ( 1 )  the 
attached Notice of Dcmand for Preservation dated May 19, 2005, 
andlor (2) 7111 45-80 of the atlaclied May 16, 2005 Affidavit of 
Christopher Bland, and/or (3) the attaclicd transcript of certain 
proceedings licld before Hon. Neil Ross in Par1 Jury2 orthe Criminal 
Court of the City of Ncw York on September 13,2005, and/or (4) the 
attached transcript pages oftcstiiiiony given by theNYPD Officcrs on 
January 19,2005 in Part 37 of the Supreme Court of the Statc of New 
York belore Judicial Hearing Officer Herbert Adlerbcrg. 

By separate lcttcrs datcd July 11, 2006, respondent wrotc to petitioner that a 

determination regarding the request, iiicludiiig whether thc requested docuiiicnts can be located 

and whether FOIL compels their release, would bc reached by November 1 1 , 2006. Thc lcttcrs 

also stated that the respoiisc did not constitute a denial of tlic records requested and that aiiy 

liiturc denial would be relayed iii writing. By separate lcttcrs to petitioners datcd July 19, 2006, 

each request was dcnicd “on the basis of Public OTficcrs Law 887 (2)(c)(i)” that “such 

records/iiilo~iiation, if disclosed would intcrfere with law eiilobr-cciiient investigations or j udicial 

proceedings.” Tlic letters also inloniicd petitioners of their right to appeal the determination. 

By letter li-om petitioners’ coiiiisel datcd November 29, 2006 to Jonalhan David 

(“David”), respondent’s Records Acccss Appeals Officer, peti tioners appealcd the denial o I- their 

respcctive requests. Thc appeals were denied by separate letters li-om David datcd Januaiy 4, 

2007, on the grounds that “a diligent scarcli was coiiductcd for tapes of aiid records rclatcd to the 
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requested radio cominunications.. .with negative rest~lts.” 

Petitioners filed this Article 78 proceeding on May 4, 2007, seeking an order annulling 

respondcnt’s January 4, 2007 denial of their FOTL requests a id  directing that respondent providc 

peti tioiiers with the requested records. 

Respondent opposes the petition and cross iiioves to dismiss it as moot on the grounds 

that a diligent search was made and no responsive records were located. In support ofits  cross 

motion, respondent subinits the aflidavit of Records Access Officer James RL~SSO (“Russo”) of 

the NYPD’s FOIL LJnit dated .lune 13, 2007. Officer Russo states that a diligent scarch for the 

requestcd records was coiiductcd, but that the search failed to locate any rcsponsive records 

relating to radio conimunicatioris regarding aiiy group bicycle tide i n  the vicinity of Union 

Square Park between 3:OO PM and 1 I :SO PM on January 28, 2005, and any group bicycle ride in 

the borough of Mailhattan bctween 3:00 PM arid 11:5c) PM on February 25, 2005. 

In response, pctitioncrs argue that for thc purposes of a motion to dismiss thcy have staled 

a cause of action, and that the Russo arfidavit creates an issue of h c t  as to whether there are 

records responsive to petitioner’s 1-eyucsts. Pctitioncrs further argue that in view of the City 

liligation and the ciiminal proceedings against Bezjak and Heincgg, respondent was on notice lo 

preserve the requested rccords. 

By stipulation dated September S ,  2007, the parties agrced to hold Ihc pelition and cross 

molion in abeyance and that prior to November 16, 2007, “respoiident shall have conducted a 

liii-llicl- search [or the records rcquested by Petitioners in their respective Freedom of Iiiforniation 

Law requests datcd June 19, 2006, and will provide petitioncrs, on or beforc Noveniher 16, 2007, 

with an aflidavit documenting the scarch.” The matter was put on the court caleiidar for 
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November 16, 2007. 

In compliance with the stipulation, respondent provided thee  affidavits, from Sergeant 

Claude Armstrong, Licutcnant Patrick Sullivan, and Lieutenant Daniel GonzaleL. Sergeant 

Amstrong is the Commanding Officer of the Tape and Records Unit within the Coiiiniiinications 

Division of the NYPD. Tlic Tape and Records Unit is lhe custodian olall  E-91 1 and SPRINT 

records, which iriclridcs all radio communications a id  9 1 1 calls. Sergeant Anmtroiig stated that 

he conducted a thorough and diligent search lor tlie records at issue on November 9, 2007, and 

that no responsive records were found. I-lc further statcd that 110 preservation orders were found 

in a search conducted by another officer. 

1,ieuteiiant Sullivan is the supervisor of the Civil Litigation Unit (“CLU’ ) of NYPD’s 

Lcgal Burcau. The CLU assists the Orfice of the Corporation Counsel in civil litigation 

involving tlic NYPD by obtaining witiicsses and records maintained i n  the custody and control of 

the NYPD, as well as processing requests to preserve records rcceivcd by the Office of the 

Corporation Couiiscl in the course of litigation and forwarded to the CIN.  Lieutenant Sullivan 

statcd that hc conductcd a thorough and diligent scarcti lbr the records at issue on November 14, 

2007, and that no responsive records were found. 

Licutenaiit Con~alcj .  is the supcrvisor of the NY PD’s Dociiincnt I’roductioii llnit 

(“DPU”) wilhin the Legal Bureau. ‘I’he DPU is rcsporisible for rcspondiiig to rcquests for rccords 

maintained by the NY PO, as well as to process requests to preserve records maintained in the 

custody and control of the NYPD whose requests are ronvardcd to the NYPD by the City or by 

state agcncies. 1,ieutenant Gonzale~ stated that he conducted a thoroLigli and diligent search on 

Novembcr 15, 2007 for the records requested by petitioners, as well as for any record iiidicating 
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that the preservation requests allcgcdly served on the DANY and the Office of the Coiyoration 

Counsel were lorwarded to the DPU. He stated that no rccords rcsponsive to the scarch were 

found. 

Although petitioiicrs did not appear 011 tlic Novciiiber 16, 2007 court date, 011 a 

confcrcnce call with the coui-t in March 2008, pctitioners requested arid were granted pcmiission 

to respond to tlic thrcc affidavits submittcd by respondent in accordance with thc September 5 ,  

2007 stipulation. By lelter dated March 20, 2008, petitioncrs argue that tlic affidavits o f  tlic three 

NYPD officers submittcd 011 Noveinbcr 16, 2007 do not rendcr their request moot since 

respondent iicver certified that rcsponsive recordings of radio comiiiunications do not exist, or 

that they wcre or were not dcstt-oyed, or whcii thcy were destroyed. They also submit the 

traiiscript from the Febi-uary 14, 2008 deposition testimony of N Y  PD Legal Bureau Lieutcnant 

Daniel J. Albano, a records custodian who testified in coiuicction with Fivc BorouEh Bicycle 

Cluh v. The City ofNew York, (07 Civ. 2488) (SDNY), a litigation regarding Critical Mass arid 

otlicr group bicyclc rides, brought on behalf of various plaintilTs, including a plaintif1 al-rcsted on 

thc sanie date as Hcinegg. Specjfically, petitioncrs rely on Albano’s testimony that “audio 

transmissions” arid “radio traiisinissions” exist regarding Critical Mass events. Petitioners also 

asscrt that similar rccords were produced in otlicr cases, aiid that the [acts of this particular case 

wan-ant further inquiry. 

In their March 27, 2008 letter in rcsponse, respondcnts argue that the petitioner’s 

submission is too latc to be coiisidcred and that tlic delay causcd petitioricrs to waive their lights 

to now object to rcspondent’s submission of affidavits. Rcspondent also argues that i t  has 

~ u i ~ i p l i ~ d  will1 and cxceeded its obligatjori under Rattley v. New York City Police Departmenl, 
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96 N.Y.2cl 873 (2001), which held that a staleinelit by ai1 attorney that a thorough and diligent 

search for requested records was conducted is a sufficient certification to overcome allegations 

h a t  the clocumcnts exist but are iiot bcing produced. Respondent also asserls the dcposition 

testimony of Lieuteriant Albario relied on by pctitioncrs does riot establish the existence of tlic 

records sought. 

Discussion 

In coiisidcriiig this matter, tlic court notes that “[all1 govel-iiiment records are ... 

presumptivcly open for public inspection and copying unlcss they fall within one o r  the 

eniirneratcd exemptions of Public Olficcrs Law tj 87 (2).” Matter of Gould v Ncw York City 

Police Dept., 89 N.Y.2d 207, 274-275 (1996). Moreovcr, the excmplioils under FOJL are to be 

“narrowly conslrued” and here arc 110 blanket cxcniptions Tor particular categorics of 

docunienls. Id., at 275. 

That being said, however, an agency is not rcquired to provide rccords that it does not 

possess. Davidson v. Police Department of thc City of New York, I97 N32d 466, 467 (1 s t  Dept 

1993); See also Curro v Capasso, 209 AD2d 346 (1 Dept 1994)( “[clxcept For records required 

lo be mainlained by Public Olijcers Law tj 87(3) 

prcpare any record not posscssed or maintained by such entity. ’”) (quoling Public Officers Law 

5 89(3)); Rivctte v District Attorney of Rensselacr C‘ourity, 272 AD2d 648, 649 (3d Dcpt 

2000)(“an agency is under no obligation to fumisli documents which it is docs no1 possess”). 

88(3), FOIL does not ‘require any entity to 

Here, tlic affidavits of police officers who have tlic responsibility o l  iiiaintai iiing and 

localing police coniniunication and radio records that the requested rccords could not bc located 

alter a thorough and diligcnt search provides evidence that the rccords sough1 are not in 
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respondent’s posscssion. SCc Rattlcy v. New York City Police Department, 96 N.Y.2d at 875. 

-- see also Alicea v. New York City Police Dcpartnicnt, 287 A.D.2d 286 (1 Ft Dcp’t 2001); Sowell v. 

New York City Police Dep’t, 292 A.D.2d 187 (1 S t  Dcp’t 2002); Matter of Bridgewater v. Johnson, 

44 A.D.3d 549 (1 ’‘ Dep’t 2007). 

Moreover, i t  cannot be said that respondent’s argument that there has been literal compliance 

with its obligations uudcr Rattlcy v. Ncw York City Police Departinent , supra is without merit. 

Rcspondcnt’s obligation is dclineated by the Court of Appeals in w: 
When an agency is unable to locate documents propcrly requested 
under FOIL, Public Orficers Law $ 83(3) requircs the agency to 
“certily that it does not have posscssion of [a requested] record or that 
such rccord cannot be found afler diligent search.” The statutc does 
not specify the manner in which an agciicy must ccrtify that the 
documents cannot be located. Neither a detailed dcscriptioii of the 
search iior a pcrsonal statement from the person who actually 
conducted the search is requircd. 

96 N.Y .2d at 875. 

However, the court is not unconcerned with the testiniony 01 Lt. Albano that there exists 

certain audio transmissions at least as to one of the various bike rides at issue in the federal 

litigation.’ 1t must be noted that pctitioners have failed to provide thc court with the discovcry 

dcmands in issue in the context ofthc specific deposition testimony of Lt. Albano, and whether the 

audio transmissjons wcre in connection with cither of the bike r ides at issue in this proceeding. 

Under these circumstanccs, the iindeveloped rccord rcgarding Lt. Albano’s testimony docs 

not provide a sullicient basis for denying respondent’s cross motion, and this court is coiistraincd 

’This court does not condone thc lapse of time between thc submissions of the three 
police olliccr’s affidavits by respondent and the petitioiicrs’ submission or  a lctter with Lt. 
Albano’s testimony. 
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to find that the petition must hc dismissed. This dismissal is without prejudice to rencwal upon a 

record establishing that hascd on Lt. Albano’s tcstiriiony, audio transmissions or othcr records exist 

relevant to the bicycle rides at issue lierein. 

Con c 1 u si on 

117 vicw oflhe above, it is 

ORDERED that respondciit’s cross motion is grantcd; and it i s  hrther 

OIWERED and ADJUDGED that the petition is dcnicd and dismissed without prejudice to 

renewal in accordaricc with this decision order and judgiiieiit . 

A copy of this decision and order is being rnailcd by iiiy cliaiiibers to coiiiisel for petitioners 

and counscl (or- respondent. 

DATED: July/ 2008 7 

9 

[* 10 ]


