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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY - - PART 15 

CORE MARK INTERNATIONAL, 

WORLD 

Plaintiff, 

- a g a i n s t  - 
CONFECTIONS INC. , 

Defendant. 

WALTER J. TOLUB, J. : 

I n  t h i s  a c t i o n ,  plaintiff Core Mar 

Index No. : 101500/06 f 

recover approximately $70,000,  which i t  claims it pa id  in e r r M  

to defendant  World Confections Inc. More particularly, 

plaintiff, a wholesale distributor of items such as groceries, 

candy and tobacco products to convenience stores,  a l l e g e s  t h a t  it 

mistakenly made payments to defendant, a supplier of candy, that 

were intended as payment f o r  purchase orders  t o  another supplier, 

Alpha Baking Company (Alpha ) ,  a company unrelated t o  d e f e n d a n t .  

The complaint asserts causes of a c t i o n  for breach of c o n t r a c t  and 

account s t a t e d .  Defendant now moves to dismiss the complaint 

p u r s u a n t  to CPLR 3126,  based on plaintiff's f a i l u r e  to comply 

w i t h  cour t -o rde red  discovery, In the alternative, defendant 

seeks an order compelling plaintiff to prov ide  additional 

discovery, and t o  s t r i k e  t h e  note of  issue. P l a i n t i f f  cross-moves 

for summary judgment  f o r  t h e  r e l i e f  sought in the complaint. 

In support of i t s  motion, defendant  claims that plaintiff 

failed to fully respond to defendant's document request and 
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failed to comply w i t h  a cour t  order dated September 21, 2 0 0 7 .  

Defendant annexes a copy of a compliance conference order dated  

September 21, 2007, w h i c h  states, in pertinent part: 'Plaintiff 

t o  produce documents responsive to 9 / 1 0 / 0 7  l e t t e r  from Defendant 

on or before  1 1 / 0 2 / 0 7 . "  Marx Aff. i n  Support of Motion to 

Dismiss, Ex. F. In the September 10, 2007  l e t t e r ,  defendant  

requests "a  l edges  s h e e t  showing the f u l l  record of billings by 

and payments  to our client." &, Ex. E .  Defendant asser ts  that 

p l a i n t i f f  f a i l e d  to produce a n y  documents i n  response t o  t h a t  

letter o r  the September 21, 2007 cour t  order. 

However, a compliance conference order  da t ed  November 30, 

2007  s t a t e s  t h a t  "[pllaintiff h a s  produced all documents 

demanded." I d L ,  Ex. I. A compliance conference order  dated 

J a n u a r y  11, 2008  f u r t h e r  provides: "The C o u r t  has determined that 

t h e  Court's Case Management Order of Nov. 30, 2007 has been 

complied with. However, Defendant seeks additional documents and 

shall f i l e  a motion to compel same by J a n u a r y  31, 2008 . "  

T h u s ,  t o  t h e  e x t e n t  t h a t  defendant moves to dismiss or for 

other sanctions based on a f a i l u r e  t o  comply w i t h  court orders, 

the motion is d e n i e d .  A l t h o u g h  defendant  argues t h a t  the 

compliance conference  orders of  November 30, 2007, and J a n u a r y  

11, 2 0 0 8 ,  were based on misrepresentations by p l a i n t i f f ,  it makes 

no showing that it raised any issues about plaintiff's production 

of documents a t  the November 30 ,  2007 conference, or that it 
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otherwise objected to a n y t h i n g  contained in the two court orders .  

Further, to the e x t e n t  that defendant seeks to challenge the 

court's orders, its remedy was, as it suggests to plaintiff (Marx 

A f f .  i n  F u r t h e r  S u p p o r t  of Motion t o  Dismiss and in Opp. to 

Cross-Motion, ¶ 31, t o  seek t o  have the orders  vacated. 

Defendant also moves to compel the production of documents 

requested a t  plaintiff's deposition, which are categorized by 

d e f e n d a n t  as: 1) documents evidencing t h a t  plaintiff is 

qualified to do business in N e w  York; 2 )  documents evidencing a 

contract between the p a r t i e s ;  3) documents showing all billings 

by and payments to defendant  du r ing  the entire p e r i o d  of t h e  

parties' business relationship; and 4)records showing that the 

claims in this action belong to p l a i n t i f f .  Marx Aff. i n  Support, 

¶ l E ( b ) .  

CPLR 3101(a) prov ides  t h a t  there s h a l l  be " f u l l  disclosure 

of  a l l  matter material and necessary in the prosecution or 

defense of an a c t i o n . "  It is well s e t t l e d  that the words 

"material and necessary" are to be interpreted liberally to 

require disclosure of "any  facts bearing on t h e  cont roversy  which 

will assist: preparation for t r i a l  by sharpening the issues and 

r e d u c i n g  d e l a y  and p r o l i x i t y .  The t e s t  is one of usefulness and 

reason." Allen v. C ~ O  we11 -co l l ie r  Pub1 Co, ,  21 NY2d 403, 406 

(1968). 

Here, the documents i d e n t i f i e d  above in items 2 and 3 a re  
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documents t h a t  ware a l s o  t h e  subject  of t h e  above-referenced 

c o u r t  orders, notably, documents showing all billing by and 

payments to defendan t .  Although it is not disputed t h a t  

plaintiff’s claim rests  on five payments made t o  d e f e n d a n t  i n  

April and May 2003 which, p l a i n t i f f  asserts, were not made in 

response to any invoices or b i l l s  from defendant ,  b u t  were in 

response to bills from Alpha ,  d e f e n d a n t  argues that it needs to 

see a l l  billing and payment records to ascertain whether t h e r e  

are amounts due on invoices from defendant which would offset the 

er roneous  payments made by p l a i n t i f f .  

C o n t r a r y  to plaintiff’s contention, the fact t h a t  d e f e n d a n t  

d i d  not include s e t - o f f  as a defense i n  its answer does not 

preclude d e f e n d a n t  from opposing t h e  motion or s e e k i n g  discovery 

based on t h a t  defense ,  where, as here, p l a i n t i f f  has shown no 

p r e j u d i c e  from defendant‘s failure to plead the defense. &g 

Bank of N e w  Yor k v River Terrace Ass O C S *  * LLC, 

Dept 2 0 0 5 ) .  In September 2007, defendant sent to plaintiff a 

l i s t  of invoices which it claimed were unpaid. Marx Aff. In 

Support, Ex. E. In Its opposition to plaintiff‘s cross motion 

f o r  summary judgment ,  defendant  also submits copies of numerous 

invoices issued to plaintiff, totaling approximately $85,000, for 

w h i c h  d e f e n d a n t  claims i t  d i d  no t  receive payment. In reply, 

plaintiff correctly p o i n t s  o u t  that the invoices attached to 

defendant’s opposition papers contain a number of duplicate 

23 AD3d 308 ( lat  
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i n v o i c e s ,  and thus t h e  t o t a l  amount of t h e  annexed  invoices 

approximately $ 4 4 , 0 0 0 .  While plaintiff claims that it paid 

invoices, plaintiff acknowledges that It was unable to prov 

cop ie s  of cancelled c h e c k s  or other proof of payment. In v 

the 

de 

ew of 

the dispute over payment of  the subject invoices, defendant's 

request for documents e v i d e n c i n g  proof o f  payment is material and 

relevant to its defense, and the motion to compel w i t h  respect  to 

these documents should be gran ted .  

AS to t h e  demand f o r  documents showing that p l a i n t i f f  is 

and that the claims in authorized to do business in New York, 

this a c t i o n  b e l o n g  to plaintiff, defendant  argues t h a t  this 

information is relevant to whether plaintiff has a legal r i g h t  to 

bring the instant lawsuit. 

plaintiff to these requests, the motion to compel with respect to 

these document requests also should be granted. 

In the absence of any opposition by 

In view of t h e  

de minimus amount of discovery outstanding, 

motion which seeks to s t r i k e  the no te  of issue is denied .  

the branch of the 

Turning to plaintiff's cross motion, the standards f o r  

summary judgment a r e  w e l l  s e t t l e d .  

evidence, by proof in admissible form, to establish the cause of 

action "sufficiently to warrant the c o u r t  as a matter of law in 

d i r e c t i n g  judgment." CPLR 3212 (b); Z u c k e m  v C i t v  o f  New York, 

49 NY2d 5 5 7 ,  562 ( 1 9 E O ) .  " F a i l u r e  to m a k e  such showing requires 

denial of the motion, regardless of the sufficiency of the 

The movant must tender 
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opposfng p a p e r s . "  Winewad v New York Un iv, Med. C t r .  , 64 N Y 2 d  

851 ,  853 ( 1 9 8 5 ) .  Once t h e  proof has been of fe red ,  to d e f e a t  

summary judgment  "the opposing p a r t y  must 'show f ac t s  sufficient 

to r equ i r e  a t r i a l  of  any issue of fact' (CPLR 3 2 1 2 ,  subd. [ b ] . . "  

E u c k e a p  , 4 9  NY2d at 5 6 2 .  If t h e r e  is any doubt  as to the 

existence of a t r i a b l e  issue of fact, the motion for summary 

judgment m u s t  be denied. Rotub-traar s u c  e m 0 3  , 46 NY2d 223,  

231 (1978) ; Ss ossman v Amalaarnated Haus. Corp ., 290  AD2d 224, 

226,  ( 1 s t  Dept 2 0 0 2 ) .  

In support of the cross-motion, plaintiff submits an 

a f f i d a v i t  from J u t t a  Bryant, plaintiff's accounts  payable  

manager, who a t t e s t s  t h a t  i n  April and May 2003, plaintiff made 

five payments i n  error t o  defendant in the amount of $70 ,600 .28 ,  

t ha t :  t h e s e  payments s h o u l d  have been p a i d  to Alpha, and t h a t  she  

con tac t ed  defendant i n  an  effort t o  have t h e  money returned. 

Bryant Aff. In Support, ¶ ¶  4-9. Ms. B r y a n t  also s t a t e s  that all 

invoices from defendant were p a i d  except a few i n  t h e  total 

amount of  $ 4 , 6 9 7 . 7 7 ,  and t h a t  her "understanding is that these 

are still part of the b a n k r u p t c y  proceeding."  J&, ¶ 1.0. Ms. 

Bryan t  adds t h a t  p l a i n t i f f  is a l s o  s e e k i n g  t o  recover $ 1 , 4 6 3 . 2 4  

f o r  "overpayments on goods ordered or refunds due for goods which 

a r r i v e d  damaged." JcJ-, 'I 12. 

Defendant ,  in opposition, does n o t  dispute that p l a i n t i f f  

may have mistakenly made some payments to it. R a t h e r ,  as no ted  
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. . . . . ... . -. 

I 

above, defendant claims t h a t  it i s  entitled to a set-off based on 

unpaid invoices. 

In reply, plaintiff claims t h a t  the invoices submitted by 

defendan t  were a l l  p a i d ,  and plaintiff provides a list of check 

numbers which purportedly correspond to payments for the invoices 

in question. By its own admission, however, plaintiff did n o t  

submit copies o f  the checks or other proof of payment. In view 

of plaintiff's acknowledgment t h a t  some payment may be due to 

defendant, and in the absence of proof of payment, plaintiff 

fails to eliminate triable issues of fact as to whether there are 

outstanding amounts due to defendant which would constitute a 

se t -of f  to the amount claimed by plaintiff. F u r t h e r ,  although 

plaintiff also seeks reimbursement of payment made f o r  allegedly 

damaged goods received from defendant, it submits no evidence to 

s u p p o r t  that claim. 

In addition, b o t h  sides make claims that some or  all of  t h e  

other p a r t y ' s  claims were resolved as the result of a settlement 

agreement entered into by the p a r t i e s  in April 2005, during 

plaintiff's C h a p t e r  11 bankruptcy p r o c e e d i n g s .  Settlement 

Agreement and Mutual Release, Ex.  A to Marx Aff. In Further 

Support of Motion to Dismiss and In Opposition to Cross-Motion. 

While defendant argues that plaintiff's claims were settled, 

plaintiff a r g u e s  that its claims pos t -da te  i t s  bankrup tcy  

petition, and therefore are n o t  p a r t  of the April 2005 settlement 
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with defendan t .  P l a i n t i f f  a l s o  argues t h a t  defendant's claims 

f o r  unpa id  invoices were p a r t  of the settlement. However, 

neither side has adequately addressed its respective claims w i t h  

respect t o  plaintiff's b a n k r u p t c y  proceedings, so  a s  to eliminate 

triable issues of fact as to which of the instant claims, if any, 

were settled d u r i n g  plaintiff's b a n k r u p t c y  proceedings. 

Accordingly, it is 

ORDERED that defendant's motion is g r a n t e d  to the extent 

t h a t ,  within 20  days  from the date of service of a copy of this 

order  with n o t i c e  of entry, p l a i n t i f f  shall produce t h e  

following: documents, including checks ,  showing payments made t o  

defendant f o r  the invoices identified in de5 endan t  ' s opposition 

t o  the cross motion (&zg Aff. of Matthew Cohen, Ex. A); documents 

showing t h a t  plaintiff i s  qualified to do business i n  N e w  Y o r k ;  

and documents evidencing that t h e  claims i n  t h e  instant a c t i o n  

belong t o  p l a i n t i f f ;  and it is further 

ORDERED that plaintiff's cross motion is denied .  

Dated: 3 1 s\ \JV 
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