
Mariotti v Alitalia-Linee Aeree Italiane Societa Per
Azioni

2008 NY Slip Op 32160(U)
July 31, 2008

Supreme Court, New York County
Docket Number: 0102648/2007

Judge: Milton A. Tingling
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



SCANNED ON 81412008 

SUPREME COURT OF THE STATE OF/NEW YORK - NEW YORK COUNTY 
HON. NRltud A. l"QLd 

PRESENT: w l&F PART [{(/ 
Justice 

- w -  
MOTION DATE 

MOTION SEQ. NO. 130 2 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhlblts ,-. 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes U No 
Upon the foregoing papers, it is ordered that this motion 4 L~L~&& -& 

J. S. C. 

Check one: r? FINAL DISPOSITION d0 N -FIN A L D I S P 0 SIT I 0 N 
Check if appropriate: DONOTPOST I? REFERENCE, 

[* 1 ]



SUPREME COURT OF ' r w  STATE OF NEW YORK 
cowry OF NEW YORK 

GABRLELLE M A  RIO'i'I'I, 

1' I ai iiti ff, 

- 

Index No. 102648/07 

SOCIETA PER AZIONI, TIIIGRRY AUCOC, 
PJERANDREA CALLI aiid GIULIO LIBUTiI, 

Defendants 408 

Motioii scqueiice numbers 00 1, 002, 004 and 005 are consolidatcd for disposition. "%- "% 
'111 i s iic t i o 11 a r i s cs o u t o f de fend ants ' a 1 1 eged d i scrim i n a t i I) 11 against p 1 a i n t i ff Gabriel 1 e 

'W 

Mariotti (Mariotti) based upon his agc and sexual orientation. The nine-count amended 

complaint asserts three causes of action under 5 296 of New York's Executive Law (NYHRL), 

five causes of action under $ 8- I07 of the New York City Adiiiiiiistrative Code (NYCHRL), and 

onc cause of action for negligent and intentional infliction of eniotional distress. 

I n  motion sequence number 004, defendants Alitalia - Linee Aeree ltalianc, S.p.A. 

(Alitalia), Pierandrca Galli (Galli) and Giulio Libutti (Libutti) move to dismiss the amended 

cornplaint for failure to state a cause of action. In motion sequence iiumbcr 005, dcfcndaiit 

Thicrry ALICOC (Aucoc) separately moves to dismiss the amcnded complaiiit for failure to state a 

cause of action. Mariotti cross-moves for suiiimary judgment 011 liability against Alitalia and 

Aucoc.' 

' The coilit notes that, 011 March 26, 2007, defendants moved to dismiss the original cciiuplaint and plaiiitiff cross- 
rnoved for suiiiinary judgment on liability. Plaintiff also served a second cross-motion for a default judgment, 
additional timc to complete service against Galli and Libutti, or leave lo sci-vc tlicsc dcfciidaiirs by iiltcmativc iiicms. 
Ikfentiants concede that Gnlli and Libiitti were eventually served. By stipulation diitc Junc 20, 2007, Galli and 
Libut t i  withdrew their original motion to disriiiss and plaiiitilp'witlidrcw his second cross-iiiotioii. In  .luly 2007. 
plaintiff fjletl an amondod coinpl:iint. By sliptilittion datcd August I O ,  2007. defendants Alitalia and Aucoc withdrew 
tlicir origiiial iiiolion LO dismiss. 'l'hcrcli)i-c. tho only motions presently before the Court are defendants' motions to 
dismiss (niotioii s e c ~ ~ ~ ~ i i c c  numbers 004 Ltnd 005) and plaintiffs cross-iiiotioii tor suiiitniii-y judgment. 
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Facts 

According to the aiiiended complaint, from 1990 to 2006, Mariotti was an employee of 

Alitalia, an Italian corporation doing busincss in New York. Mariotti allcgedly hcld various 

pus i t i ons, i iic 1 udi 11 g Senior M 311 agcm en t i i i  S a1 es . Lib u I t i was a 1 1 cg ed 1 y M ai-i o tti ’ s dir-ec t 

supei-visor and Galli was allcgcdly Libutti’s supervisor. 

Mariotti is a homosexual nialc ovcr the agc of 40. He claims that, beginning in  2003, hc 

was subject to defendants’ repeatcd inappropriate coininenis coiiccrning tiis sexual orientation. 

In September 2004, Libutti dlegedly asked Mariotti t o  firc an employee because of her age, in 

coniicction with Alitalia’s allegcd policy of‘ not hiring “older workers.’’ Airiciidcd Complaint, 

727. Mariotti clainis that in response, he told Libutti that firing an crnployce “bccause of her age 

was unacceptable.” Id, ,  725. 

Mariotti claims that he applied for a promotion in August 2004, but that the promotion 

was givcii to an employee with inferior sales experience. According to Mariotti, an Alitalia 

senior vicu president told Galli and Libutti that Mariotti was not proniotcd bccausc of his agc 

and scxucll orientation, aiid because Mariotti “rcfuscd to abidc by Libutti and Alitalia’s policy of 

not hiring oldcr workers.” Id., 7126. 

Mariotti maintains that he complained to Alitalia about its failur-c to proiiiote liirn, but as 

a resiilt, he was “brushcd oft” and rctaliatcd against. Id., 729. Specifically, Mariotti claims that 

he was proinotcd to a iiiarkctiiig position, whcrc he was “set up” to fail. Id., 734. Defendants 

allegedly f d e d  to providc Mariotti with neccssary staff and transferred marketing fhictions 

from him, making it impossible for Mariotti to perform his job properly. Due to defendant’s 

allegcd misconduct, Mariotti claims that he left his j ob  in Octobcr 2006. 
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Libutti was allcgeclly fired Ibr his discriminatol-y coilduct and on July 11, 2006, was 

rcplaccd by AUCOC, who allegedly continued Libutti’s pattcrn of abuse and harassment. Mariotti 

claims that he was retaliated against and constructively discharged from a liostilc work 

environment. I I C  seeks lost wages aiid benefits, compensatory and puiiitive damages, and 

attorney’s fccs. 

Discussion 

S ind  e- M o t i on RLI 1 e 

As a prcliminary matter, Mariotti argues that defendants’ motion to dismiss is prohibited 

by the so-called “Singlc-Motion Rule.” Smith Aff,, 118. In cssence, Mariotti argues that 

defendants alrcacly used their single motion to dismiss the original coiiiplaint undcr CPLR 

321 l(a)(7). Under CPLR 321 l(e), “[a) any time before service of the respoiisivc pleading is 

required, a party may niovc on onc or more of the grounds set forth in subdivision (a), and no 

more t h w  oiie such motion slid1 be permitted.” I ~ O W C V C I ’ ,  wlicrc the plaintiff scrves an amciidcd 

complaint, a “sccoiid motion should lie. The amended complaint supersedes the earlier one, in 

cffcct starting things over.” Siegel, Practice Commeiitaries, McKimcy’s Cons Laws of NY, 

Book 7B, CPLR 321 1.55. 

Here, as discusscd above, Mariotti scrvcd an aiiieiidcd complaint, defendants withdrew 

their original motion to dismiss, and defeendaiits never moved to dismiss the new pleading. Thus, 

dcfendants’ currcnt lllotions to dismiss arc propcrly directcd at the arneiided complaint. 

Therefore, Mariotti’s argument as it pertains to prohibiting the motion to dismiss under the 

“Siiiglc-Motion Rule” is without merit. 
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Defendants’ Motions to Dismiss 

Defendants scek dismissal of the first and fourth causes of action for discrimination 

bascd upon sexual oricntation and dismissal of tlic tjrst and fourth causes of action for age 

discriminatioii. Defendants nex t  scck disiiiissal of Mariotti’s ikst and fourth causes of‘actioii t o  

the extent that tliccc claims are based Lipon a hostilc work cnvironment. Defendants next seek 

dismissal of tlic f h t ,  second, four-th aiid fifth causes of actioii to the extent that these claims are 

based upon constructive discharge, disinissal of the second and fifth causes of action for 

retaliation, and dismissal of the third and sixth causes of actiori for aiding and abetting. Furtlicr, 

defendants seek dismissal of the seventh cause of action for interference with protected rights 

and dismissal of the eighth cause of action for employer liability. Finally, defendants seek 

dismissal of Mariotti’s ninth cause of action for iiegligeiit and intentional infliction of emotional 

distress (HIED) as partially time-baued and for failure to state a cause of action. 

Discriniinatioii Bascd 011 Scxual Orientation and Age: Hostile Work Environment; 

Con? truct ivc Di scliai-ge 

Defendants iiiovc to dismiss thc first and fourth causes of action for sexual orientation, 

age discriiiiiiiatioii and hostile work environment, arguing that thcre was no adverse employinent 

action against Mariotti and no allegations of severe and pervasive abuse relating to Mariotti’s 

agc. Defcndaiits also scek disiiiissal of tlic iirst, second, foul-th and fifth causes of action to the 

extent that these claims are based upon constructive discharge. 

On a motion to dismiss, the allcgatioiis in the coniplaiiit are accepted as true. In deciding 

a niotioii to dismiss, all reasonable inferences are drawn in the plaintiffs favour. The court’s 

function on a niotioii to dismiss is “not to weigh the evidence that might be presented at trial but 
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merely to dcteriniiie whellier the cotiiplaiiit itself is legally SLifficicnt.” G‘olclmn v. Beklen, 754 

F.2d 1059, 1067 (2d Cir. 19x5). 

‘l’he first caiisc of‘ action is based Lipon 5 296( I )  of tlic NYI-IRL, which makes it 

“unlawfiil discriminatory practice” for an employer “to refuse to hire or ernploy or to bar or to 

discharge froiii eiiiployment.. .or to discriminate against [an] individual in compensation or in 

terms, conditions or privileges oi‘eniployment,” based upon “age [or] sexual orientation.. . .” 

The fourth mist of action is based upon 5 8-107( I)(a) of the NYCI-IRI,, which iiiakes it “an 

unlawful discriniiiiatory practice.. . [i]or an employer o r  an employce., .to rcfuse to tiirc or 

employ or to bar or to discharge froin employment.. .or lo discriininate against [a] pcrson in 

compensation or in tcrriis, conditions or privileges of employment,” based upon “actual or 

perceived agc [or,/ scxual orientation,. . .” 

Analysis of employiiient discriiiiiriation matters in  New Yor-k mirrors the burden-shifting 

rubric cstablished by the United States Supreme Court in McDonnell Doiiglcis L’urp. v. Green, 

41 I U.S. 792 (1973), and claims brought under the NYHRL and NYCHRL “are subjcct to the 

same analysis” (Ahdzr-Brisson v. Delta Air Lines, lnc., 239 F.3d 456, 466 [2d Cir.], cert denied, 

534 U.S. 993 [2001]).2 Thus, Mariotti has the initial burden to cstablish a prima facie case of age 

discrimination. Stcplwmon v. HoteI Empls. And Rest. EmpIs. Union Local 100 ofthe AFL-CIO, 6 

N.Y.3d 265,  270 (2006). “[Tllie burden then shifts to the dcfendaiit to rebut [Mariotti’s] prima 

fiicie case oi‘discl-imination with a legitinlate reason for hii ig.” I d .  Then, “the plaintiffs must 

show by a prcponderaiice oi‘ the evidence that defendant’s rcasoiis are pretextual.” Id .  at 27 1. 

To iiiake a prima facie showing under the NYHRL, 

’ The Court notes the New Yoi-k City Council policy that the N Y C H K L  is to be liberally arid independcntly 
construed with the aim ofinakiiig il iiiore protective than its federal (Title VI1 o f t h e  Civil Kights Act of 1964) or 
slate counterparts. Hence, casc luw suggests that the other hiiinan rights laws “should merely serve as ii basc for the 
[NYCHRL], not its ceiling." Ftlrrugill 1’. Nor/h Sliort, Uuiv  H o . ~ p ,  13 Misc. 3d 740, 747 (Sup Ct., NY County 
2006); Jurr/u/7 1’. Brr/rs ilrlv. Flo/di/ig.s, I1  Misc. 3cl 764, 77 I (SUI>. CY,  N Y  County 2006). 
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plaintiff must demonstrate 1) that lie is a member of thc class 
protectcd by the statute; 2) that he was actively or constructively 
discharged; 3) that he was qualified to hold the position from 
which hc was tet~tiiiiiated; and 4) that the disclwge occtirrcd undcr- 
circumstances giving 1-ise to an iiifcrence of discriminatiori. 

I d ,  at 270 (quotation mal-ks aiid citation omitted). 

As to the first element, Mariotti is a homosexual nialc over the age of40 and therefore is 

a iiicinber of a protected class. As to thc third element, tliere is no dispute as to Mariotti’s 

qiialifications fot- tlic position he held. As to the sccond arid toui-l-11 elements, Mariotti claims that 

he was coiistructivcly discharged due to dcfcndants’ discrimination and a hostilc work 

environinent, and that, in August 2004, he was iiot promoted because of his scxual orientation, 

his age, arid bccause lie “rcfused to abidc by Libutti and Alitalia’s policy of iiot hiring and firing 

older wor-kers.” (Amended Complaint 126 j. 

A hostile work ciivironnieiit exists “[wlhen the workplace is permeated with 

discriminatory intimidation, ridicule, and insult that is siifficiciitly severe or pervasive to alter 

the conditions of the victim’s einployiiictit and creatc an abusive working environment.” Forrest 

v. Jewish Giii/cl.fbr h e  B l i d ,  3 N.Y.3cl 295, 3 I O  (2004) (citation and inteiiial quotation marks 

omitted). A hostile work ciivironiiieiit is onc that “a reasonable person would find liostile or 

abusivc’’ and oiie wherc the plaintiff “subjectively pcrceive[s] the environment to be abusive.” 

Hnr~ i s  I). Fodcl(f1 $J., Itzc, 510 U.S. 17, 21-22 (1993) (internal citation and quotation niarks 

omitted). “Whether a work cnvironineiit is sufficiently abusive to be actionable.. .depends on all 

of the circunistances of a givcn situation” including the following consideratioils: 1 j frequency 

of the conduct; 2) sevcrity of the conduct; 3) whether the conduct is physically threatening or 

Iiuiniliating, or a mere offensive utterancc, and 4) whcther the conduct unreasonably interfercs 

with the employee’s work performance. Br~riiinn v. Mctropolitnn Opercr Assti., Inc., 192 F.3d 

[* 7 ]



310, 3 19 (2d Cir. 1999), citing Harris 510 U.S. at 23. The conduct must have “created a 

pervasivc atmosphere of ’ intimidation, ricliciile and insult’ adequate tu altcr the terms of the 

p lai 11 ti ft’ s crn 111 o yiiieii t . ” I d .  ( c i t at i o I I  o I 11 i t t cd) , 

1 Icrc, while no physically tlircatciiing conduct is alleged, Mariotti claims that he was 

repcatedly subjected to the defendants’ usc of the word “faggot” and its Italian version, “Frocio” 

(Amendcd Coinplaint, 720)’ arid that he was told by Libutti that “hc should bettcr stait belonging 

tu the team’” (fd., 123). Tlie complaint also provides additional examples of abusive conduct by 

Libutti and C h l l i ,  incliiciing oiit‘ iiistaiice in which Libutti aiid Galli allegedly referred to another 

cniployce as “Frocio” and askcd Mariotti if he kncw whethcr this cmploycc “was a ‘top’ or a 

‘bottom.”’ I d . ,  1124. These inappropriate corninelits were in specific reference to Mariotti’s 

sexual orientation. Moreover, Mariotti submitted the affidavit of Francesco Gallo (Gallo), a 

fonner senior vice president of Alitalia, in which Gallo alleges that he witnessed Libutti and 

Galli refer to Mariotti as a “fag” and ;i “little lady.” Gallo Aff., 7114, 5 .  Gallo further states that he 

was directed to fire Mariotti because of his sexual orientation, but rcfuscd to do so. Gallo Aff., 

77. 

Coiistructivc discliarge occurs when “ail employer deliberately makes an employee’s 

working conditions so intolerable that tlic criiployee is forccd into a11 involuntary resignation.” 

C~~e/’17~~~’Dinmo,ld & Co. 1’. P;’itzmriiuicr, Irzc., 234 A.D.2d 200, 203 (1” Dcp’t. 1996) (citations 

and internal qiiotation inarks omitted). hi order to meet this threshold, the working conditions 

must have been “so dillicult or unpleasant that a reasonable person in the employee’s shoes 

would liavc fclt compelled to I-esigii.” h/lur.ris v. Schi~orlcr. Cupi/(z/ MgC. l r i / / . ,  7 N , Y , 3 d  6 16, 622 

(2006). 
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Here, Libutti was replaced by Aucoc i n  July 2006; however, Mariotti did not resign until 

October 2006. Thus, Mariotti’s allegations are severely uiiderniincd by the fact that Libutti was 

replaccd appi-oximately three inontlis prior to Mariotti’s resignation. Yiwittllo v. He170, 8 F. Supp. 

2d 186, I93 (N.D.  N.Y. 1998) (“[p]laintiff’s CLW is significantly uiidcrcut by the fact that the 

source of her problems, [her supervisor], was rcmovcd nearly two months prior to submitting her 

resignatioii”). However, in the three months prcccdiiig his rcsigiiation, from July to October 

2006, Mariotti claims that Aucoc “continued the pattern of abuse and harassment towards 

Plaintift” allegedly begun by 1,ihutti and Galli. (Amended Complaint, 735) .  Mariotti claims that 

in  August 2004, lit. applied for a promotion to the position of Seiiior Director of sales. Not only 

was Mariotti passcd over for the promotion, Mariotti claims that the person who was promoted 

instead was not 0111 y far less qualified than lie, but tlie proiiioted einployee lacked any signiiicant 

previoiis expcriciicc at all in the area of sales. Additionally, Mariotti claims that he was “set up” 

to h i 1  at his job, when, after he was h a l l y  promoted in  2000, he was simultaneously placed on 

probation witliiii Alitalia. Further, Mariotti was uiiderstaffcd and “important marketing functions 

wcre transferrcd away from him.” (Amended Complaint 1134). Gallo states that he was directcd 

to fire Mariotti because of his sexual orientation, but refused to do so. Gallo AIE, 77. Morcover, 

Gallo supports Mariotti’s claim by stating in his affidavit that Libutti set Mariotti up for failure 

by intentionally withholding the resources necessary for Mariotti to complete his new position. 

Gallo AfI., 710. Gallo specifically attests that “Libutti told [Gallo] he was not going to give Mr. 

Mariotti the resources Mr. Mariotti needed to perform his job in order to have Mr. Mariotti fail 

which would form the basis to terininatc hiin.” Gallo Aff., 711 0. Gallo states that defendants 

“were incredibly discriminatory and looking to fire Mr. Mariotti becausc lie is a homo~cxual~” 

Gallo Aft’., 11 I O .  After Mariotti left Alitalia, the person proniotcd to the posilion after him was 
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given a complete staff and the “important marketing fiiiictioii” which had been transferred away 

froin Mariotti wcrc r e ~ t o r e d . ~  

In considering the foregoing, the aiiiciidcd coinplaint sufficiently alleges constructive 

discharge and that such discharge occurred Lmder circiuiistaiiccs which gives rise to an infcrcrice 

of discrimination, thus satisfying the second and fourth elemelits required to establish a pi-imu 

fiicie case. Thcrefore, Mariotti has established a p r i m  facie case with regards to tlic first aiid 

fourth causcs of action for sexual orientation and hostile work cnvironmciit, and the first, sccond, 

fourth and fifth causcs of aclion to the extent that these claims are based upon constructive 

di scli nrgc , 

I lowcver, with regard to the first and fourth causes of action based upon age 

discrimination, Mariotti lias not properly established a prima facie case. Assuming that Alitalia 

had an “ope11 policy of age discrimination” :is is alleged in paragraph 32 of the ameiided 

complaint, nothing containcd in the pleading specifically alleges that adverse action was taken 

against Mariotti based to his age. The comments that Mariotti puts forth as creating a hostile 

work ciivironmcnt dcalt with his sexual orientation, not his agc. Additionally, Mariotti’s claim 

that he was discriminated agaiiisl for refusing to “abide by Libutti and Alitalia’s policy of not 

11 i r i 11 g and tri r i I I g o I der work crs ” cons t i t 11 t es re ta I i a tory d i s cri iii in at i o ii ,  not  age di s cri 111 i 11 at i on. 

TIILK Mariotti’; claiiii that hc was discriininatccl agaiiist due to his age is coiiclusory, because he 

fails to explain how this discrimination occurred or cite a personal example of age-related 

d i scrinii na t i o 11. 

Accordingly, defendants’ motions to dismiss the first and fourth causes of action are 

grm t od so le1 y w i t 11 res pcc t to M ai-i o t t i ’ s c 1 aiiiis of age d i scriiiiin a t i 011, whereas defendants ’ 

’ The C‘ourt notes that the person who rcplaced Mariotti is a female. Arnended Complaint 734. Neither side makes 
representations as to her sexual orientation and neither side avers that she leads an alternative sexual lifestyle 
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motion to dismiss the first aiid fourth caiises of action [or sexual orientation and hostile work 

environment, and tlic iirst, second, fourth and fifth causes of action for constnictive discharge 

are denied. 

Re ti 1 i a t i  on 

Defendants next move to dismiss the second atid fifth causes of action for- rctaliation. 

111 order to cstablish n prima hcie case ofretaliation, an eiiiployee must show: I )  that he 

was eiigaged in  protcctcd activity; 2) that “the employcr was aware of plaintiffs participation in 

the protected xtivity; 3) the employer took adverse action against plaintiff; and 4) u causal 

coiiiicctioii cxisted between the plaiiitifi’s protected activity and the adverse action taken by the 

employer.” Gordon v. New Y w k  Cily E d  OJ’Ehr:., 232 F.3d 1 11, I I6 (2d Cir. 2000) (citation 

and iiitenial quotation marks omitted). hi addition, “[rletaliation claims under- the HRL and the 

NYCHRL, like sexual harassment claims, are analytically identical to those under Title VII.. . .” 

Soweniiiiro v. D.A.O.R. Sec., hc., 43 F.S~ipp. 2d 477, 487 (SD N Y  1999). 

On a inotioii to dismiss, the allegations in the complaint are accepted as true. In deciding 

a motion to dismiss, all reasoilablc inferences are drawn in the plaintiff‘s favour. The court’s 

function on a motion to dismiss is “not to weigh the evidence that might be presented at trial but 

iiiercly to dctcriiiiiie whether the complaint itself is legally sufficient.” Goldman v. Belden, 754 

F.2d 1059, 1067 (2d Cir. 1985). 

Mariotti clainis tliat tie was discrimiriated against for his refusal to “abide by Libutti and 

Alitalia’s policy of not hiring and firing oldcr workcr-s” (Amcndcd Complaint 126). Mariotti 

alleges that he was passed ovcr fur a promotion in 2004 and then “set up to fail” when he was 

filially proinotcd i n  2006, ( , s z p r u ) .  If tlicsc things occuii-cd as a result of Mariotti’s 1-efusal to fire 

thc cmployee in question due to her age, then Mariotti was engaged in protected activity of 
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whidi tlie employcr was aware and they constilute retaliatory discrimination. I Iowever, it must 

be lei1 Lip tu a jury to decide whetlicr tlie h c t s  alleged by Mariotti constitute retaliation and 

therefore thesc claims cannot be dismissed outright. For the foregoing reasons, defendants’ 

motion to dismiss Mariotti’s claim of retaliatory discrimination as allcged in the second and fifth 

causes of action is denied. 

Aidiiic and Alxttiiig 

Dcfcndaiits next seek dismissal of the third and sixth causes of actioii for aiding and 

abetting, iinder $296 (6) of the NYI-11x1, and $8-107 (6) of the NYCHRL, respectively. Both 

provisions provide that “[ilt shall bc an unlawful discriminatory practice for any person to aid, 

abet, incite, coiiipel or coercc thc doing of m y  of the acts foi-bidden under this article, or to 

attempt to do so.’’ NYHRL $296 (6) and N Y C H R L  $8- 107 (6). “It is the cmployer’s 

participation in the discriminatory practice which serves as the predicate for the imposition of 

liability on otlicrs for aiding and abetting.” Murphy v. ERA Uriitsd Realty, 25 I A.D.2d 469, 472 

(2d Dep’t. 1998); see crlso Priore v. New York Yankees, 307 A.D.2d 67, 74 (1st Dcp’t. 2003 j. 

As discussed above, defendants’ motions to dismiss all discriniination-based claims 

(first, second, fourth and fifth causes of action, with the exception of discrimination based on 

age) and claims of retaliatory discrimination have been denied. Further, the court’s function oii a 

motioii to dismiss is “not to weigh the evidence that might be prcseiited at trial but mcrcly to 

determine whctlier thc complaint itself is legally sufficient.” G‘oldmati v. Helden, 754 F.2d 1059, 

1067 (2d Cir. 1985). Therefore, whether or not any or all of thc dcfcndaiits aidcd, abcttcd, 

incited, compelled or coerccd any such conduct will be determined through due course of 

judicial proceedings. For the foregoing reasons, defendants’ motion to dismiss the third and sixth 

causes of action is denied. 
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In terfei-ence with Protected I< i Elits 

Defendants seek disinissal oi‘ the seventh callst: ufactioii for interference with protcctcd 

rights, which seeks to invoke $8-107 ( 1  I-)) of tlie NYC‘IIRL. Under the section, 

Lilt shall be an uiilawfiil discriminatory practice for any person to 
coerce, intimidate, tlireatcii or interfere with, or atteiiipt to coerce, 
iiitimidate, thrcaten or interfere with, any person in the excrcisc or 
eii.joyment of, o r  011 account of his or her having aidcd or 
encouraged any other pcrsoii in the excrcisc or eiijoyment of, any 
r i g h ~  granted or protcctcd piirsiiaiit to this section. 

As prcviously discussed, this Court has found that Mariotti’s discriminatory and 

retaliatory claims, as well as his claims that one or more defcndants aided and abetted the 

discrimiliatory behavior, should not be dismissed outright without the benefit of further judicial 

proceedings. As a furtlicr cxtension of’ these claiiils, tlie assertion that one or more defcndants 

atteinptcd to 01- succeeded in coercing, intimidating, thrcatcniiig or interfering with any of 

Mariotti’s protected rights must be determined through discovery arid further court procedures. 

Therefore, defendants’ motion to dismiss tlie seventh cause of actiori is denied. 

Employer Liability 

Ucfciidaiits seek disniissal of tlic eighth cause of action, which asscrts a claiiii under $8- 

107 (13) of thc NYCIHRL. ‘I’his section makes an employer “liable for unlawful discriminatory 

practice based upon thc conduct of an employee or ageiit which is in violation of any provision 

of this section othcr than subdivisions one and two of this section.” This cause of action is a 

fiii-ther assertion of Mariotti’s discriniiiiatioii claims in the Iirst, second, fourth and fifth causes 

of action. Therefore, for the reasoiis discussed above addressing each of thosc ca~iscs of action, 

defendants’ motion to dismiss [lie eighth cause of nctioii is denied. 

Ncgligciit - -  and Intentional Infliction of Eniqtional Distress (IlED) 
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Defendants seek dismissal of Mariotti’s ninth causc of action for IIED as partially time- 

balm1 and for hilure to state ;I cause of action. 

The statute of Iiiiiitatioiis for a claiiii for ITEL) is one ycar. CPLR 215; Gallqghcr v. 

Direclors Guild oJ‘Aa?., 117~. , 144 A.D.2d 26 1, 262 (1  st Dep’t. 1988) (“claim for darnages for an 

intentional tort is subjcct to the one-year liinitations period,” including a claim for IIED). 

P1aiiitii~’iiiade no spccific opposition with respect to the time-limitations issue. I-lerc, the action 

was coimit.iiced 011 Fcbruai-y 26, 2007. Therefbre, Mariotti’s claiin for IIED is tjm-barrcd with 

respect to uvcrits that occurred prior to February 26, 2006. 

On the merits, in  ordcr to cstablisli a claim for TIED, a plaintiffinust show 1 )  defcndant’s 

conduct was extreme and outrageous; 2) defendant acted with intent to cause severe emotioiial 

distress or with reckless disrcgard that such conduct would cause Severe emotional distress; 3) 

plaintiff‘s injiiry was caused by defendant’s conduct; and 4) plaintiff suffered severe emotional 

distrcss. IIoweIZ I/. New York Post Co., 8 1 N.Y.2d 1 15, 121 ( I  993). A claim of Iiarassinent bascd 

on a pattern of abusive conduct has been held to give rise to a claim of IIED where the alleged 

conduct goes far beyoiid the bounds of decency. See Pollcy v. PHB qfNew York, I994 U.S. 

LEXlS I1813 (S.D.N.Y.), ciling C’ollins 1’. Wilcnx, Inc~., 158 Misc.2d 54 (Sup. Ct. 1992). While 

the burden on thc plaintiff is not an casy one bccause it  must be shown that the conduct was 30 

outragcous in character, so extreme in degree, as to go beyond all possible bounds of decency, 

and to bc rcgarded as atrocious, and utterly intolerable in a civilized community” (Murphy v. 

Anzt’riclri? H o l ~ c .  Prodzil.,is (-‘oq)., 5 8  N.Y.2cl 293 [ 1983J), i t  would be preiiiature for the Court to 

decide at this time whethcr that burden has becn mct. Plaintiff must have the benefit of further 

discovery and other judicial procecdiiigs in order to establish his case and prove his burden. As 
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such, defendants’ motion to dismiss the ninth cause of action with respect to events occurring on 

or d t e r  Fcbniary 26, 2006 is dcnied. 

Co ii c 1 us i on 

In summation, defcndnnts’ motions to dismiss the tirst and f‘ourth caiises of action are 

granted solely with respect to Mariotti’s claims of age discrimination, as Mariotti failed to state a 

claim on this count. Defendants’ inotioiis to dismiss the first, sewrid, third, fourth, iXh,  sixth, 

seventh, eighth and iiiiith causcs of action with respect to Mariotti’s claims of discrimination 

based on sexual orientation, hosti I C  work environment, constnictive discharge, rctaliatioii, aiding 

and abetting, iiitcrfcrerice with protected rights, cmploycr liability, and negligent and intentional 

infliction of emotional distrcss arc hereby denied in whole. 

All parties are dirccted to appear for a conference on September 16, 2008. 

‘ $1-  
Date: 
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