
Volchok v City of N.Y.
2008 NY Slip Op 32183(U)

August 1, 2008
Supreme Court, New York County

Docket Number: 0105137/2006
Judge: Eileen A. Rakower

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



NNED ON 81512008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

EILEEN A RAKOWER 
P -~ PRESENT: PART 5- 

I 

INDEX NO. 

MOTION DATE 

CITY OF NEW YORK 

SEQUENCE NUMBER 005 

REARGUMENT/RECONSIDERATlON 

MOTION SEQ. NO. ll 
MOTION CAL. NO. 

- 

11 this motion to/for ! 

Cross-Motion: 15 ... Yes kT No 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

I 

-- . 

Dated: 
J. S. C. 

Check one: K F I N A L  DISPOSITION 1 NON-FINAL DISPOSITION 
t !. 5. c. 

Check if appropriate: 1 I DO NOT POST REFERENCE 

[* 1 ]



TEE CITY OF NEW YOKK,  N E ~ P B  
DEPARTMENT OF EDUCATIO 

* i I J I ,  

Petitioner was a Teaching Fcllow with thc New York City Department of 
Education (City) until December 16, 2005 when shc was terminated from her job. 
Petitioner brought suit against City on April 16,2006, stating a numbcr of causes of 
action which, other than her third cause of action, were dismisscd by the court on 
Novcniber 26,2007. The court found that petitioner’s third causc of action, sounding 
in Article 78, should 1-emain. € 3 ~  stipulation dated December I I ,  2007, City agrccd 
to pcrniit petitioner to f’ilc an Article 78 proceeding in January, 2008, and it was 
ultiniately filed on February 29, 2008. The court dismisscd the petition by dccixion 
dated May 19, 2008, stating that the four nionth statute of limitations had expired. 
Petitioner now files this motion to re-arguc stating that tlie Court erred i n  failing to 
apply tlie “relation back” principal ofCPLK 6 2O3(f). City does not opposc the motion 
to re-argue, stating that the court raised the issue of tlie statutc of limitations sziu 
spwzttl, this notwitlistaiiding City’s fourth clcfe’cnse in its original answering papers 
dated March 7, 2008. (See  page 1 I ,  paragraph 80, “The petition is bamcd by tlie 
applicable statute of limitations.”) City does oppose the petition. Although petitioner 
has failed to comply with CPLR 5 22 14 (c), the coirrt has reti-ievcd thc: prior pleadings 
in this matter to address thc rncrits of tlie petitioner’s application. 

Petitioner was acccptcd by City i i i  the NYC Teaching Fellows Program in Jiily, 
2005. She began teaching in the Fall, 2005 semester and her problems in thc program 
began iiiitiicdiately. By letter datcd September, 19, 2005, petitioricr wrote to the 
school principal apologizing for her use of profiiiiity in class. The following day, 
plaintiff argued, in front of the class, with the Guidance Counselor who was prcscnt 

1 

[* 2 ]



in her class as a visiting lecturer, which led the Guidance Counselor to writc a memo 
to the principal regarding the incident. BcTbre the end ol‘tlic month, on thrcc separate 
occasions, three different students filcci complaints against petitioner involving 
allegations of profanity, iiamc calling and physical behavior which could lead to the 
injury of a student. On September 30, 2005, “as a precautionaiy measure,” petitioner 
was removcd from the classroon? while thcsc “serious a1 legations” of inipropcr 
behavior were investigated. 

The principal conducted thc investigation arid it was detenniiicd that the 
allcgations were “substantiated;” plaintiff had engaged in “verbal abuse” and 
“corporal punishrnent.” Peti tioncr was advised of these findings by letter dated 
Novcmbcr 10,2005. OnNovember 15,2005, petitioner was evaluated by the principal 
who rated lier work as “uiisatis~~ctoi-y.” Petitioner was advised by letter dated the 
saiue day that the local superintendent would review the niattcr to consider whether 
her service would be discontinued as of December 16,2005. She was advised that she 
could submit 3 written response to her evaluation r‘or his consideration. On Novcrnber 
22, 2005, petitioner formally 1-equcstcd a review of her performance evaluation. Shc 
was infornicd that a review hearing would bc held on Decembcr 14, 2005 before the 
Chancellor’s comimittcc. Petitioner did not appear for thc rcvicw anti the pmel was 
advised by petitioncr’s union 1-eprcscntative that hc had received a phone call li.oni 
petitioncr’s attorney who had advised her not to appear. On Deceinbcr 16, 2005 
plaintiff was tenninatcd from her job. 

Petitioncr’s third cause of action stated: 

In all their dealings with plaintiff herein, including but not limited 
to t~rminatiiigplajnti~f from their employment and the Teaching Fellows 
Program, thc City and the Dcpartmeiit of Education acted irrationally, 
arbitrarily and contrary to law. 

Petit i on er ’ s Art i c 1 e 7 8 proceeding s ec ks ‘ ’ma11 d a im s to c o nip c 1 ” i-e s p onden t s 
to grant hcr a hearing regarding thc reasons for hcr rcmoval from the Teaching 
Fellows Program or, in the alternative, she sccks “rnandaiiius to review” the dccision 
to terminate petitioner’s employment and remove lier fiona thc Teaching Fellows 
Prograni. In addition, petitioner sccks attorney’s fccs, costs and disburseiiicnts. 

A court may only interfere with the cietermiiiation ol‘ an administrative agency 
if there is no rational basis or foundation in fact for the action complaincd of‘, and thc 
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exercise of discretion is arbitrary and capricious. Where a reviewing court finds that 
the administrative body has not acted arbitrarily but withiti its lawful authority, the 
court has no alternative but must confirm the dctcnnination.(Matt~r ojPell v. Bourd 
of Edzic., 34 NY2d 222. (1974)). The deterniimtion mist  be supported by substantial 
evidence, bascd on the entire record. ( P I I I Y J ~  v. Kreisberg, 47 NY2d  354 (1979)). 
Substantial cvidcnce is “such relevant proof as a reasonable mind may accept as 
adeqiiate to support a conclusion or ultiniatc fact.” (300 6‘rurnulan Avtr. Assoc,. v. State 
Div. OJ’Hwnnn Rights, 45 NY2d 176, ( 1  978 j). 

A petitioner sccking mandamus to compel “must have a clear lcgal right to the 
relicf demanded and there must exist a corresponding non-discretionary duty on the 
part of the administrative agency to grant that relief.” (SchcJrhytz v. Wuytze-Finger 
Llzkcs Bd  QJC’oop Ed. Swv. ,  77 N.Y.2d 753, 757 [ lWl]).In a proceeding sceking 
mandamus to review, the court examines actions involving the cxcrcisc of discrction 
and the standard of review “is whether the agency determination was arbitrary and 
capricious or affected by an error of law.” (Id. at 758). 

Here, as a probationary teacher, pctitioner could “be discharged for ‘almost any 
rcason, or for no rcason at all’ as long as it is not ‘in had faith or for aii improper or 
iniperniissible reason.’ ” (Duncan v. K d j i ,  9 N Y 3 d  1024 [2003] quoting Matter qf 
Swinlorz v. Sufii-, 93 NY2d 758 [ 1999]j.“Xt is well settled that a probationary employee 
may be dischargcd without a hcaring and without a statement of 1-easoiis in the 
absence of any demonstration that disniissal was for a constitutionally impermissible 
purpose or in violation of statutory or decisional law.’’ (Mutter of‘ York v. McGziire,, 
63 NY2d 740 [ 19841). It is petitioner’s burden to show bad faith on behalf of her 
employer. (Thotnus v. Ahutc, 205 ADZd 454 [ I  s t  llcpt. 19941). 

Petitioner’s argument that shc was entitled to a pre-termination hearing 01- that 
she is now cnlitleci to a hearing 011 the matter of her tenmination is meritless. (See, 
Malicr of York v. McC‘uirc, S U J Z ~ I I ) .  Here, a hcaring was schcdulcd, all other partics 
wcrc present, but petitioner refused to participate, instead sending zl iiicssage through 
her union representative that her attoiiicy advised her not to appear. 

Similarly, petitioner’s argument that the decision to terminate her employment 
was arbitraiy, capricious and affected by an ci-ror of law is unavailing. The school 
principal’s investigation into the allegations LIT‘ corporal punishi~icnt and vcrbal abuse 
substantiated this serious tmisconduci. Accordingly, there was clearly a rational basis 
for petitioner’s tcmmination. (Mdter  oj’Pcll v.Board of Edzicntion, supra). 
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Lastly, petitioncr’s allegations that she was dismissed in bad faith for the 
Constitutionally iiiipcrmissible reason ofracial discrimination is equally unpersuasive. 
Pctitioncr claims that she once LLovcrhcard an administrator of tlic School, who was 
African-American, say something to the effcct o6‘these white girls come to our school 
and try to take over our kids.”’ Assuming the triitli of petitioner’s claim, thcrc is no 
evidence that pctitioncr was the subject (“thcsu white girls”) of thc comment. The 
othcr circiriiistancc that petitioner recounts to cstablish that she was the victim of 
racial discririiiriation is based ~ipon her perceptiori of the Guidance Coiinselor’s 
motivation for a perceived snub during a lesson about racial diversity. As such, rather 
than competent proof of racial animus, petitioner’s explanation and reasoning is bald 
speculation. (Che Liiz 7kao v. Kelly, 28 AD3d 320 [ l”  Dcpt. 20061). 

Petitioncr, under thc circumstances presented here, has “no clear right” to the 
hearing that she demands (Scherhyn v. Wqm+Finger Lakes Hd. Of’ Coop Ed. Serv., 
stiyra), arid there is no evidence that the I k p a m e r l t  of Education’s decision to 
tcnninatc this probationary employee was arbitrary, capricious, affcctcd by an error 
of law or based upon bad faith or an impermissible purpose. ( ld . ;  Chc Lin Zsao v. 
Kelly, supra). Whcrcfbrc, i t  is bcrcby 

ORDERED that the motion to rcargue is granted; and it is fiirther 

ADJUDGED that the petition is denied aiid the proceeding is dismissed. 

This constitutes the decisioii aiid Judgment of the court. 

A11 other relief requested is dcnicd. 

Datcd: August I ,  2008 

EILEEN A. RAKOWER, J.S.C. 
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