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SUPREME COURT OF THE STATE OFF NEW YORK
COUNTY O NIEW YORK : [AS PART &5

PETER BOYD and CYNTHIA BOYD,

Plaintiffs, DECISTION AND ORDER

-against- Tndex No. 601912/07

DOWNS FINANCIAL, INC., SUIFTOTK COUNTY 'k

NATIONAL BANEK, Of3HEA, MARCINCUK &
BRUYN, LLF, BRIDGFEWATER FINANCIAL
FUNDLING, LLC and LAWRENCE POWELL,

Defendants. 0004,7} 6062 J
________________________________________ ??“* AR K
Q"”oﬁ'o
SOLOMON, JANE J.: U &7%

Defendant Bridgewater Funding, LT.C (Bridgewater) moves
to change the venue of this action to Suffolk County. The motion
is joined by the other appearing defendants, Suffolk County
National Bank (5CNB) and O’Sheca, Marcincuk & Bruyn, LLP (OMB).
Plaintiffs oppose the motion, which is granted for the following
reasons.

PlainlLifls reside in Shirley, New York, in Suffolk
County. They allecge that they sold their rcsidence property in
suffolk County to non-party Heath Wade (Wade) at a closing on
November 30, 2006, and expected to recelive proceeds from the sale
in Lhe amount of $29,283.99. They did not receive the proceeds,
and have sued to recover 1t. They allege that defendant Downs
Financial, Inc. (Downs) was Wade’s mortgage lender; that

Bridgewater was Wade’s morlgage broker; that deflendant Tawrence
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FPowell (Powcll) worked for Bridgewater as a broker; that OMB was
a law firm representing the interssls of Downs in Lhe
transaction; and that SCNE mainteined an account for OMB that
received Lhe sale proceeds., Plaintiffs allcge that the sale
proceeds were wrongfully [orwarded to an unknown party. The
complaint alleges five causes of action sounding in conversion,
fraud and breach of fiduciary duty.

Like plaintilfs, all appearing defendants are locatcd
in Suffolk County (Down and Powell have not answered). The sole
basis for venuing this aclion in New York County is plaintiffs’
contention in the complaint that Downs, a Colorado corporation
with 1ts principal place ol business in Colorado, has an office
in Manhattan. Plaintiffs rely upon Downs's registration with the
New York State Secretary of Sltate, which provides the name and
address of a registered agent (National Registered Agents, Inc.)
with a Manhattan address.

When Bridgewaler served its answer in November 2007, it
simultaneously served a demand to change venue to Suffolk County
pursuant to CPLR 511 (b), stating that the Manhattan address for
Downs 1s not a proper basis for venue. Plaintills did not
respond. This motion was filed approximately five months Tater.

Under CPLR 511 (b), wherc a party served a demand Lo

change venue on the ground that plaintiff chose an improper

venue, 1t may move to change venue within fifteen days after
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serving the demand. Plainliffs contend that Bridgewatcr lost 1Ls

right to move Lo change venus hecause it waited more than fifltecn

days to make the motlon. plaintiffs misunderstand the result of
Rridgewater’s fallure To move within fifteen days — had il done

so, the motion would have becn granted as of right (sgg, Slegeld,
New York Practice, § 123). The moLion must be made within a
reasonable rime aller commencement of the action (CPLR 511llal),
and granling the motion is in the courl’s discretion.
Bridgewater’s motion was made within a reasonable time
after commencement of the action, and plaintlffs have falled Lo

show that venue is properly in New York County. No party is
located herc, and the ends of justice will be promoted by
changing venue to Suffolk County. In short, this action has no
county, and plaintiffs have not demonstrated

connection to this

that this action may properly be venued in this court (CPLR 503).

Accordingly, it hereby 1s

ORDFERED that the motion to change venuc to Supreme

Courl, Suffolk County is granted; and it further is




ORDERED that Lhe venue of Lhis aclion 1s changed from
this Court to the Supreme Court, Counly of Suffolk, and the Clerk
of the Courl is directed to transfer the papers on file in this
action to the Clerk of the Supreme Courtl, County ol Sulfollk upon
service of a copy of this order wilh nolice of entry and payment

of appropriate fecs, 1f any.

Dated: Augusl 2 , 2008
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