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SUPREME COURT OF T H E  STATE OF NEW YORK - N E W  YORK COUNTY 

Justice 

Index Number : 102262/2006 - 

VlCl VlDl VlNl 

BUCHANAN INGERSOLL, PC 
vs 

Sequence Number : 002 /’ 

INDEX NO. 

MOTION DATE 

PART 2 

MOTION SEQ. NO. 0% 

DISMISS ACTION MOTION CAL. NO. 

L. - 
I rle l u l l u v w l r ~ y  pC.pu.v, .......-_. 1 .  this motion to/for t W L K J  

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes E No 

PAPERS NUMBERED 

1 

a- 

Upon the foregoing papers, it is ordered that this motion 

Check one: 0 FINAL DISPOSITION @ NON-FINAL DISPOSITION 

Check if appropriate: 0 DO NOT PO& i l  REFERENCE 
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PI ainti ffs, 

-against- 

BUC1-IANAN INGERSOLL, PC, 
TROTJTMAN SANDERS LLP, 
KOBEKT L. BOURGUIGNON, ESQ. 

BUCHANAN INGERSOLL, PC, and 
ROBERT L. BOTJRGUIGNON, ESQ., 

Third-party Pla 

Index No. 102262/06 
Motion Date: 5-01-08 
Motion Seq. Nos.: 
002, 004 & 005 

-against- Third-party Index ?$o. 
590828/07 

GOLDEN APPLE ASSOClATES LLC, 
CEIU‘I’, INC’., ELIZABETH HARRIS and 
CHAR1,ES HARRIS, 

Third-Party Defendants. 
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111 this action, the former corporate owner of a bar in lower Manhattan, and one of its 

principals, allege that their former attorncy and his law finn coimiittcd legal nialpractice arid 

breached fiducial-y duties in connection with their representation of the plaintiffs in 

negotiations with the owner of the building for a commercial lease ofthe bar premises with 

an option to purchasc the entire building. In essence, plaintiffs allege that dcfcndants 

improperly Fdilcd to secure Ihe execution of a final agreement containing the purchasc option 

and right of first rcfusal, preventing them from purchasing the building and leaving them 

with only a lease requiring the payment of above-market rent. Plaintiffs’ fornicr attorneys, 

i n  turn,  have comrncnced a third-party action sceking contribution from the fornicr owncr of 

the building, two of its principals and thc former lessee of the bar prcmiscs. 

In motion sequence number 002, third-party defendants Goldcn Apple Associates 

LLC, Chut Inc., Elizabeth Harris and Charles Harris (“third-party dcfendants”) move, to 

dismiss the Third-Party Complaint pursuant to CPLR 321 l(a)(7) for f d u r c  to state a cause 

of action, and pirrsuaiit to CPLR 32 1 1 (a)( 1 )  bascd on documentary evidence. Allematively, 

third-party defcndants move, pursuant to C‘PLR 321 l(f), for lcave to interpose an answer. 

In motion scquence number 004, defcndants Buchanan TngersoII & Rooriey PC, as 

successor in  ititcrest to Buchanan Ingcrsoll, PC and Robert L. Bourguignon, Esq. 
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(collectivcly refci-rcd to as “Bourguignon”), move to dismiss plaintiffs’ first and second 

caitses of action of the Amended Complaint pirrsuant to CPLR 32 1 1 (a)( 1 ) and (7). ’ 
Tn motion scqucncc iiiimber 005, plaintiffs Vici Vidi Vini, Tnc. (“VVV”) and Michael 

Stark (“Stark”) move, pursuant to CPLR 3025(b), for leavc to serve a Sccond Amendcd 

Complaint to allege two ncw claims against Bourguigiion. 

Background 

The Amended Complaint alleges that dcfcndant Bourguignon was hired by plaintiff 

VVV to finalize negotiations for thc lease of a bar (thc “bar premises”) located at 232-234 

Wcst Broadway, New York, New York (the “building”) with an option to purchase the 

building from the then owner, third-party defcndant Golden Apple Associatcs LLC (“Goldcn 

Applc”). Amended Complaint (“Complaint”), 7 6. The deal involved VVV lcasing the bar 

prcniises for several ycars; at any tiiiic during the first two years of that period, plaintiffs 

’ Plaintiffs originally sued tlic law film of Troutman Sanders LLP,  whcre 
defciidant Bourguignon is currently employed, but droppcd the firm as a defendant in the 
Amctided Complaint filed on or about October 16, 2007. The caption will be mended to 
rcflect this voluntary dismissal, as wcll as to reflect the current nainc of Bourguignon’s 
prior firni -- Buchanan Iiigersoll 6r Rooney PC. Thc currcnt motions do not involve the 
other nanicd dcfcndant -- Martin Shaw, Bsq. (“Shaw”). According to Ihe Anicnded 
Complaint, lic is ii ncwly-added dcfcndant in this action, but for some unexplained reason, 
Shaw is not named i n  the ciiptions placed on the niotion papers submittcd by the 
plaintiffs. All counsel are dirccted to file papers with the correct caption in the f h r c .  
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coiiltl opl to purchase the building, at a mutually-agreed price; aftcr two years, plaintiffs 

would retain a right of first refusal should Golden Apple dccide to sell thc building; and, as 

consideration for the purchasc option and right of first rcfiisal, plaintiffs would pay rent in 

cxccss of the rental market value of thc bar premises. Complaint, 7 16. 

Altho~igh the original drafts combined the lease, purchase option and right of first 

refusal all in onc document, by the February 19,2003 closing datc, plaintiffs allegc that the 

dcfendants had inexplicably split the agreement into two parts, one containing the lease of 

the bar premises, and thc other, the purchase option and right of first rcfusal on the sale of 

the building. Complaint, 20-22. When the parties met on February 19, 2003 to sign all 

the documents, plaintiff Stark on bclialf of VVV sigiicd only the lease and was advised by 

Bourguignon not to sign the option agreement, stating that it containcd problems that 

Bourguignoii would fix. Id., 77 24-25. Thc Icase provides for the payment of rent at 

$246,000 pcr year (or $20,500 per month) through April 30,2005, with rent cscalating ovcr 

time through thc cnd of the leasehold on April 30, 2013. Complaint, 7 20(a); Affidavit of 

Michacl Stark In  Opposition to Motion to Dismiss sworn to on January 25, 2008 (“Stark 

Aff:”), Exh. 4. On Hourguignon’s advice, Stark signcd a personal pal-anty of VVV’s 

pcrforIiiance under thc lcase. Complaint, 7 27. 
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The next day, defendant Shaw, the attorney for Golden Apple, faxed Bourguignon a 

revised copy ofthe option agreemcnt. The cover sheet to the fax reads: “Sorry for the dclay, 

please call me aftcr your review, so we can finalize.” Complaint, 7 30. On March 4,2003, 

Shaw provided Rourguignon with “two (2) originals” of the option agreement with a fully- 

cxccuted six-page addcndum. Stark Aff., Exh. 7. Thc accompanying letter stated that he was 

enclosing four copies of the signaturc page of the option agrccmcnt for Stark’s signature, and 

requested that Bourguignon “forward two original executed copies executed by Michael 

Stark to his office and I will forward two (2) copies of the Agreement executed by Charles 

Harris.” Id ,  Bourguignon had Stark sign two signature pages for the option agreement and 

Boui-guignon, on information and bclief, returned the original cxccuted pagcs to Shaw. Id., 

7 33. Plaintiffs allege, howcver, that Golden Apple never executed or returned executed 

copies of the option agreement and that Bourguignon iievcr infor-mcd plaintiffs of this 

ovcrsight. Id., 111[ 33-34. Thc final vcrsion of the agreement signed by Stark on behalf of 

VVV, which contains a footcr cntitlcd “Option Agreement and Right of First Refusal Final 

Draft,” contained a purchasc option, consisting oftwo one-year option periods during which 

VVV could purchase the building [or $4.35 million, lcss a credit of$IO,OOO for cach month 

that VVV paid rent, and a right of first rcfusal. Stark Aff., Exh. 8; .see nlso Memorandum 
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of Law In Support of Defeiidants’ Amended Motion to Dismiss the Amended Complaint 

dated January 1 1 ,  2008 (“Dcfs. Memo.”), Exh. 3. 

Thc Amcnded Complaint allcges that “[pllaintiffs lcarned of this failure only upon 

iiiquiring of Bourguignon regarding the status of the agreeincnt. Stark first made such an 

inquiry of Bourguignon, and lcarned of the situation, several months after the February 19, 

2003 partial signing of the agrccmcnt.” Complaint, 7 35. Plaintiffs allege that “[dluc to 

various fxtors,  including but not limited to the ruinous rent tcrm in the lease without benefit 

of the purcliasc option or right of first scfusal, Plaintiffs were unable to successfully operate 

the Premises as a bar..” Id., 7 42. On July 14,2004, VVV filed a petition for reorganization 

in the TJiiitcd States Bankniptcy Court for the Southern District of New York. Id., 7 43. 

PlaintiKs allege that thc Bankruptcy Court rejected the lcasc, requiring VVV to vacatc the 

bar premises. Id., 7 44. Plaintiffs allege that had they obtained the purchase option and right 

of first refusal as originally negotiated, thcy would have either cxercised such option and 

purcliascd the building or thcy would have had a right of first refusal upon Golden Apple’s 

sale of the building in June of 2005 for $5.75 million. Id., 17 48-5 1 ; Stark Aff., 1 3 I .  

In the Aiiiciided Complaint, plaintiffs sue Bourguignon for legal malpractice (first 

cause of action) and breach of fjduciary duty (sccond cause of action). Plaintiffs also assert 

claims against Shaw, allcging that, at the February 19,2003 closing, Bourguignon and Shaw 
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created im oral escrow agreement, with Shaw acting as cscrow agent, placing the executed 

documents in escrow pending the execution of the missing option agreement. Complaint, 1111 

7, 52. Even though the option agrccnient was never allegcdly executed by Golden Apple, 

Shaw released the lease, thc check for the deposit, and Stark’s personal guaranty of the lease 

from escrow. Shaw is sued for breach of fiduciary duty (third cause of action) and breach 

of contract (hurt11 cause of action). 

Bourguignon commenced a third-party action in September 2007, seeking comrnoii- 

law contribution against the third-party defendants alleging that they committed tortious 

conduct that caused or contributed to the same injurics for which plaintiffs are attempting to 

collec t from Bourgui gnoii. 

Analysis 

Amendment of the C‘oniplaint 

Plaintiffs move for leave to serve and file a Second Amended Complaint to assert a 

iicw C ~ U S C  of action against Bourguignon for fraudulent concealmeiit of thc fx t  that he had 

failed to obtain a hilly cxccuted copy of the option agreement (proposed fifth cause of  

action). Plaintiffs also seek to assert a new sixth cause of action against Bourguignon for 
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violating Judiciary Law $487 by allegcdly dcceiving and dcfi-auding plaintiffs and this Coui-t 

by wrongfully claiming that the lease and option agreement were independent agreements 

betwceri VVV and Goldcn Apple in their plcadings, respoiiscs to plaintiffs’ notice to admit 

and during Bourguignon’s April 9, 2007 deposition, when the agrceinents wcrc in fact 

integratcd or interdependent, a fact that Bourguignon allegedly finally admitted at his August 

6, 2007 deposition. 

Motions to arncnd pleadings under CPLR 3025(b) are frccly granted, absent prejudice 

or unfair surprise to the other side resulting from the delay or unless the new claims are 

“palpably iiisufficicnt as a mattcr of law.” Ancrrrriz v. Sf. Dur/znbns Hosp., 30 1 A.D.2d 474, 

475 ( 1st Dept. 2003); see nfso Thompson v. Cooper, 24 A.D.3d 203, 205 ( I  st Dcpt. 2005); 

Mni7lznflnri Real Estate Equities Group LLC v. Pint. Equity NY, Inc., 27 A.D.3d 323 (1st 

Dcpt. 2006). 

A n  attorney’s failure to disclose his or her malpractice docs not givc rise to an 

indcpcndent toi-t claim separate from the customary malpractice action. HOWCVC~, where the 

allegcd fraud is not simply a failurc to disclose the malpractice, but amounts to a subscquent 

arid iiitcntional material misrepresentation to thc client about the legal services that were 

rendcred, iipoii which the client rclies to his dctriment, a separate and distinct claim for fraud 

is statcd. For examplc, in ,Sin1cuski v.  S(ie/i (44 N.Y.2d at 451-53), a claim for intcntioiinl 
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fraud was stated based on allegations that a surgcoii’s post-operative assurances to his patient 

that the facial and neck nuinbiiess she was experiencing following neck surgery was transient 

a i d  would disappear lipon a regimen of physiotherapy, alleged to bc intentionally false when 

made and which prcventcd the patient from seeking corrective surgery in a tiiiicly fashion. 

See cilso Mitscliele v. Sch l t z ,  36 A.D.3d 249, 254-55 ( I  st Dept. 2006) (fraud claim stated 

against accounting firm that allegedly lied to the client about accounting errors to protect the 

interests of another entity). 

Bourguignon argues that plaintiffs fail to propcrly plead fraudulcnt concealment of 

the malpractice, because they fail to plead scientcr by Bourguignon with the particularity 

required by CPLR 3016(b) and have alleged only bald, conclusory allegations of an intent 

to deceive that are unsupported by any of the evidence. The proposed fifth cause of action 

specitically alleges that Bourguignon was aware that Harris and Goldcn Apple had not 

executed the option agreement and intentionally concealed that fact from Stark for months 

after March 4, 2003. Plaintiffs necd not prove this allegation on a CPLR 3025 motion to 

amcnd. In any event, thc cvidence docs not refute this allegation. To thc contraiy, it appears 

that by letter dated February 24,2003, Shaw was advised by Boiirguignoii to “break escrow” 

subject to the future receipt of a fully executed copy of the lease and option agreement. 

Bowles Affirm., Exh. 5. Rourguignon testified that it was his belief that, during the period 
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between March and Septcniber 2006, thc lcasc was riot effectivc because an executed copy 

ofthe optioii agreement had not been delivered (Zd, Exh. 1 at p. 372), m d  yct Bourguignon 

admittedly rendered legal advice to the plaintiffs in early September 2003 regarding the lease 

without mcntioning the lack of an executed copy of the option agreement ( id ,  Exh. 8 at BI 

002284). 

Finally, dcfindants argue that plaintiffs failed to plead and prove damages that are 

separate from those resulting from the alleged nialpractice. Again, no proof is required on 

a motion to amcnd, however, plaintiffs must plcad some damages separate and apart from 

the malpractice damages. Sinzczrski v. Saeli, 44 N.Y.2d at 451-53; Hnrkin v. Cdletun, 156 

A.D.2d 19,25 (1st Dept. 1990); LcrBrnkev. Eiizieii, 167A.D.2d709,711-12(3dDept. 1990). 

By reason ofplaintiffs’ dcmand for punitive damages, thc fraud claim does not seek the same 

dariiages as thc malpractice cause of action. Savattere v. Szrbin A.rsoc.intes, P. C. ,  261 A.D.2d 

236, 237 ( I  st Dcpt. 1999). 

Thc motion to amend is, however, denied with respect to the proposcd sixth cause of 

action for violation of Judiciary Law 5 487 on thc ground that the claim is palpably 

i 11 SII fti ci en t . 

“Case law rnakcs it clcar that Section 487 can only be invoked in cases of 
deceit or collusion by an attorney whilc acting in hidher capacity as an 
attormy.” See Not-tliern Trust Bnizk of Floridu/S(imsotcr v. Cdeniun, 632 F. 
Sirpp. 648, 650 (S.D. N.Y.1986) (“Section 487 is aiincd at actioiis by an 
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attoi-riey in his or hcr role as an attorney. The mere fact that a wrongdoer is an 
attorney is insufficient to impose liability for treble damages under section 
487”); Hrcher v. Kisner, 255 A.D.2d 223,223,680 N.Y.S.2d 233,234 (1998) 
(‘The sccond cause of action based on Judiciary Law 5 487 was properly 
disniisscd since dcfcndant was sued in thc foreclosurc action as trustcc [not as 
an attorney], and respondcd i n  that capacity”); 216 Garczge, lnc. v. Ruth, 12 
Misc.2d 1081, 1082, 174N.Y.S.2d478,479 (Sup.Ct., N.Y.Co., Special Terni, 
Part 111, 1958) (“Penal Law, section 273 [prior statute to Judiciary Law 8 4871, 
refcrs to transactions had by attorneys as attorneys. It does not purport to put 
an extra liability on a pcrson sued merely becausc he happens to be admitted 
to the bar”); Hymns v. Melzlmnn, 148 A.D.2cl 586, 540 N.Y.S.2d 191 (1989) 
(“At bar, the plaintiff was acting as thc attoiiiey for the Federal Deposit 
Insurancc Corporation when he negotiated thc escrow arrangement at issuc in 
this casc. Consequently, a violation of Judiciary Law 8 487 may be assertcd as 
a legitimate countcrclaim”); People of the State of New York v. CcLiide, 240 
A.D.2d 839, 841, 658 N.Y.S.2d 715, 717 (1997) (dicta) (“In these civil 
actions, courts have generally held that this section is limited to actions by an 
attorney acting in his or her capacity as an attorney and the mere fact that a 
wrongdoer is an attorney is insufficient to impose liability”).” 

ITZ re KovIw, 253 B.R. 592, 604 (Bkrtcy. S.D.N.Y. 2000). 

Hcrc, Bourgiiignon answered thc complaint, responded to plaintiffs’ discovery 

demands, and Bourguignon testified at his deposition as aparty, not as an attorncy, rcnderiiig 

Judiciary Law 4 487 inapplicable. The rcmedy for falsc testimony is perjury, and any 

incorisistcnt statements by Bourguignon made at his deposition can be used to discrcdit him 

at trial before a jury of his pcers. 

Thc rcquest for sanctions, made by dcfciidants in thcir papers filed in opposition to 

plaintiffs’ niotion to anicnd, is denied. 
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Punitive Dainapes Claim 

To obtain piinitivc damages in a malpractice case, a claim must allcgc facts 

demonstrating that thc lawycrs’ conduct “‘was so outrageous as to eviiicc a high degrcc of 

moral turpitude and showing such wanton dishonesty as to imply criminal indifference to 

civil obligations.”’ Rosciikmntz v. Steinberg, 13 A.D.3d 88 (1st Dept. 2004), quoting Znrin 

v. Reid 6. Pricst, 184 A.D.2d at 388; see also nothrner v. Schooler, Weinstein. Minsky & 

Lester, 266 A.D.2d 154 (1st Dept. 1999). 

Plaintiffs’ motion to amend their coniplaiiit to asscrt a claim that Bourguignoii not 

only committed negligence in the handling of the ncgotiation and execution of the leasc and 

option agrcemcnt, but that he intentionally and knowingly concealed that failure from Stark 

has been granted. Thus, it would be preinature to dismiss the claim for punitive damages at 

this time. 

\ 

Bourguignon moves for dismissal of the first cause of action pursuant to CPLR 

32 11 (a)( 1) based on docurncntary evidence and, pursuant to CPLR 321 1 (a)(7), for hilure to 

state a claim for lcgal malpractice, arguing that plaintiffs were not harmed by Bourguignon’s 
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ncgligence in failing to eiisure that Golden Apple signed and returned both the option 

agrecriient and the addendum. 

As an initial matter, plaintif€s contend that the moving defcndants waived their riglit 

io make a motion under CPI,R 321 l(a)( l),  because they answered the Complaint on March 

23,2006 and CPLR 321 1 (e) provides that such a motion be made at any time prior to service 

of the responsive pleading. However, plaintiffs filed an Amended Complaint on or about 

October 16, 2007, and the parties stipulated before Justice Karla Moskowitz to a briefing 

schedulc for these motions to dismiss. 

A CP1,K 32 I 1 (a)( 1)  motion to dismiss may bc granted only when the documentary 

evidence “utterly refutes plaintiffs factual allegations, conclusively establishing a defense 

as a niattcr of law.” Gosheti v. Mutual Life Itis. of New York, 98 N.Y.2d 314, 326 (2002) 

(citing Leoii v. Martitiez, 84 N.Y.2d 83, 88 [ 19941); see also Arrrav Itzdus., Inc. Retirement 

Trust v. Ilrown, Raysmcrri, Millstein, Pelder & Stcitzer, I,. L.P., 96 N.Y.2d 300, 303 (2001). 

The movant rnay not rely on affidavits or depositions to support a motion to dismiss pursuant 

to ClPLK 321 l(a)( 1). Sc.c Siegel, Practice Commentaries, McKinney’s Cons. Law of NY, 

Book 7B, C‘PLK C‘321 1:lO; see also Weil, Gntshul& Mmges,  LLP v. Fushioii llnutiquc qf 

S‘110rt Hills, / i i c . ,  1 0  A.D.3d 267,270-71 (1  st Dept. 2004). Rourguignon’s motion to dismiss 

[* 14 ]



Viri Vidi Vitii, Inc. v. Bi~hrniun lngevsoll, PC Index No. 102262/06 
Pagc 14 

the legal malpractice claim is dcnied because the documentary evidence docs not 

conclusively dispose of this claim. 

“An action for legal malpractice requires proofofthrce clernents: (1) that the attorney 

was negligent; (2j that such negligencc was a proximate cause of plaintiffs losses; and (3) 

proof of actual damages.” Brooks v. Lewin, 21 A.D.3d 731, 734 (1st Dept. 2005) (citing 

Kcibnzan v. Seiiit‘, 302 A.D.2d 290 [ 1st Dept. 20031). The failure to allege facts establishing 

proximate cause mandates the dismissal of a legal malpractice action, regardlcss of the 

attorncy’s ncgligence. Kcibiriun v. Renriie, 302 A.D.2d, at 29 1 ; see also IGEN, h c .  v. White, 

250 A.D.2d 463 (1 st Dcpt. 1998) (dismissing legal malpractice claim because client suffcrcd 

110 injury as a result of defendant’s failure to file for patent protection in Europe); Senise v. 

Muckmek, 227 A.D.2d 184, 185 (1st Dcpt. 1996) (damages sustained by plaintiff were 

causcd by its own coiiduct in violating Insurance Law, and not by any legal malpractice). 

Rourguignon argucs that the fact that the option agreement was never fully exccuted 

ultimately had 110 cffcct on plaintiffs’ rights thereunder, becausc the statute of frauds will not 

bar enforcement of an uisigned agreement whcre, as here, thcrc is an executed writing 

relating to the same subject inattcr or series oftransactions and the writings together contain 

all material ternis of tlic transaction. Bourguignon maintains that the fully-exccuted 

addendum to thc option agreement satisfies tlic statute of frauds duc to its repeated rcfcrences 
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to thc option agreement, relying on Criibtree v. Elizabeth Ardeii Sales Corp. (305 N.Y. 48, 

5 5  [ I953]), wherein thc Court of Appeals noted that this standard prevents the risks of fraud 

or violation of the parol evidence rule so long as the signed and unsigned writings togcthcr 

set for-th all material terms of the transaction. See nlso Sucliin v. Frederick, 30 A.D.3d 503 

(2d Dept. 2006) (awarding buyer specific performance of unsigned contract ofsale that was 

fully referablc to the same transaction as a fully executed construction rider). 

In this context, the Court will not hold, as a matter of law, that the “Final Draft” of the 

option agrccmcnt was enforceable.2 &plan v. Vzncuzt, 937 F. Supp. 307, 312 (S.D.N.Y. 

1996) (“Under New York law, a contract is unenforceable if the parties did riot intend to be 

bound except by a formal written agreemcnt. This rule holds truc wen  if thc parties havc 

orally agreed upon all ternis of thc proposed contract”) ; see nlso Schenk v. Fmncis, 26 

N.Y .2d 466, 469-70 ( 1070). 

Plaintiffs clearly belicved they had an enforceable option agreement. They alleged 

in an adversary proceeding in Bankruptcy Court that it was Bourguignon who objected to the 

parties signing the option agreement, as then drafted, at the February 19,2003 closing, not 

Golden Apple or its counsel, defendant Shaw, and that the parties mutually agreed that Shaw 

%ge 2 of this docurnent, which contains terms and conditions of both the option 
to purchasc and right of first rcfusal, is missing from both copies attached to the parties’ 
submissions, and the Bates numbers do not show a page break that would indicate nicrcly 
an oversight occurred with the filed copics. See Stark Aff., Exh. 8; Dcfs. Memo., Exh. 3. 
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would quickly amend the option agreement and rcturn the agreement to all parties for 

sigiiatur-c. Third-Party Plaintiffs’ Responsc to Third-Party Defendants’ Pre- Answer Motion 

to Dismiss ‘I’hird-Party Complaint dated Januaiy 1 1,2008 (“Response”), Exh. E, at 77 43-44. 

However, in  support of his inoiion to dismiss the third-party complaint, dcfendant C’harles 

Harris avers that: “ultimately the parties could not rcach a final agreemcnt with respect to thc 

tcrms [of the option agreement], and accordingly, no agreement with rcspect to such rights 

was executed by thc partics.” Affidavit of Charles Harris sworn to on December 20,2007, 

11 12. 

In Sirchijr v. Frederick, 30 A.D.3d 503, upon which the moving defendants rely, 

partics fully-executed a baseimcnt constniction rider that specifically stated: “WHEREAS, 

the [seller] has entered into a Contract of Salc with the [buyers] to scll to the [buyers] a one- 

fumily residence . . .” Id. ,  at 503. The seller admitted in that case that he had intended to 

sign the contract of sale at the same time that he signcd thc basement construction ridcr. Id., 

at 503-504. Here, in contrast, there is no such admission by Golden Apple, it is not clear 

when C‘hnrles Harris signed the addcndum, arid, most importantly, the signcd addendum does 

not contain the purchasc price for. thc option or any language acknowledging lhat Goldcn 

Applc has entered into the option agreemcnt similar to the languagc of the construction ridcr 

in Si~l i i t i .  In addition, Shaw’s March 4, 2003 covcr lctter to Rourguignon also does not 
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establish a contractual relationship between VVV and Golden Applc. Scherik v. Frmcis, 26 

N.Y.2d  406. 

Finally, the issue hcre is not whcthcr the option agreement was cnforceable, but 

whether Bourguignon’s undisputcd failure to obtain a fully executed copy of that documcnt 

caused his client any damages. Had Bourguignon obtained a signature 011 the final vcrsion 

of the option agrecmcnt, Golden Apple would never have been in a position to make the 

argument that no enforccable agrecmcnt existed, and Stark avers that he intcnded to usc thc 

purchasc option as negotiating leverage to reach a resolution of the conflict with Golden 

Applc, or failing, resolution, to exercise the option and purchase the building. 

Ncxt, both Bourguignon and third-party defendants argue that, even if the statute of 

frauds was not satisfied, undisputcd docurncntary cvidcnccs cstablishcs that thc hilure of 

Bourguignon to obtain a fully executed copy of the option agreement did not cause his clients 

any damages. Because, within five months of the lease becoming effective and prior to any 

attempt to exercise the purchase option or right of first refusal, VVV defaulted under the 

lease by hiling to pay the monthly rent. They argue that, pursuant to section 1 O(a)(iii) of the 

final draft of the option agreement, the option “shall terminate and be of no further force or 

cffcct upon the happening of . . . any default by Tenant undcr the Leasc which rcmains 
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uncured for any applicable noticc and/or cure period,” and thus, based OJI VVV’s own 

conduct there would not havc been a valid option. Stark Aff., Exh. 3 at p. V01276. 

The moving defcndants rely on a notice of defmlt lcttcr scnt by Golden Apple on or 

about Octobcr 17,2003 in which VVV was advised that it was in default under thc lcasc by 

its failure to pay $41,000 in rcnt plus accrued interest, and that VVV had 15 days from the 

date of the notice to cure its default. VVV failed to curc within the 15-day period (or at any 

point thereaftcr), and Golden Apple filed a pctition in Housing Court (L&T Index No. 

1061 18/03) seeking VVV’s eviction on or about Decembcr 3,2003. Defs. Memo., Exh. 6. 

The Housing Court petition alleged that VVV still owed $8,750 in rent for the month of 

Octobcr 2003, and had failed to pay any rcnt in November and December 2003. Id. 

Defendants contend that, on July 14, 2004, the Housing Court ordered VVV to post a 

$100,000 bond in order to stay thc issuancc of a warrant of eviction from the bar premises, 

but  offer no documcntaiy support for this factual claim. See Defs. Memo., at p. 7. However, 

it is iindisputcd that VVV filed for bankruptcy protection that day. Complaint, 7 44. Aftcr 

motion practjcc in Baiikniptcy Court with Golden Apple regarding the lease, VVV elected 

to withclraw its motion to assume the lease, and to reject the lease effective March 14, 2005 

and was ordered to vacatcd thc bar prcmises on or before that date. Affirmation of Mark A. 

C‘hapman datcd Dccember 21, 2007 (“Chapman Affirm.”), Exh. F. 
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In or about July 2005, Goldcii Apple’s non-payment sctioii went to trial in Housing 

Court. Aftcr a non-jury trial, the Court issued a written dccision dated August 8, 2005, 

fiiiding that, even if plaintiffs’ assertions that Golden Apple had defaulted on certain 

obligations mder  the lease were true, those defaults did not excuse VVV’s obligation to pay 

rent. Dcfs. Memo., Exh. 7. On August 12,2005, judgiiicnt was entered 011 bclialf of Golden 

Apple in thc principal amount of $150,596.77, equaling thc rcnt due and owing from October 

2003 through July 14,2004, less a set-off for six weeks rent duc to constructivc eviction. Id,; 

Chapman Affirm., Exh. C. 

The documentary evidence cstablishes that VVV was in default of its obligations to 

pay rent under the lease from at least October 17,2003, and failed to cure that defiiull within 

the I 5-day period specified in section I7 of the leasc. Thus, pursuant to scction I O(a)(iii) of 

the final version of the option agreement, the option and right of first rcfusal would have 

terminated and bccii of no further fol-cc or effect at the time Goldcn Apple coinnienced the 

non-payment procccding against VVV on or about December 3,2003, and therc is no dispute 

that VVV made no attempt to exercise the option until Febniary 28, 2005, whcn its 

bankniptcy counscl sent a lctter to Goldcn Apple’s counscl purporting to elect to exercise the 

option at  that time. ,%e Stark Aff., Exh. 11. It is cqually clcar that any right of first refusal 

would have terminated at  least by March 14,2005, whcn VVV elected in Bankruptcy Court 
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to reject the lease and vacate the bar premises, months before thc building was sold in June 

In opposition to this argument about VVV’s uncured default under the lease, Stark 

avers that Goldcn Applc ncver provided him with noticc of termination of thc purchase 

option, and thus the option agrccmcnt had not been terminated whcn VVV attempted to 

exercise it in February of2005. Plaintiffs rely on section 1 1 of the final version of thc option 

agreement, entitlcd “Dcfault,” and in particular, subsection (c), which provides, in pertinent 

part: 

“(c) Notwithstanding the provisions of Section 12(a) above [sic] 
(and Section 8(d) ofthe Addendum), it is understood and agreed 
that no action may bc taken by Seller or Purchaser to terninate 
the Option or Right of First Refusal or exercisc m y  of its rights 
and remedies hcreunder which are opcrative upon a breach of 
m y  representation or warranty, or a failure or default in 
performance by the other party, unless such breach. failurc or 
default rcmains uncured for thirtv (30) days after writtcn notice 
of such breach, failure or dcfault from the non-dcfaultinE party; 

39 . . .  

Stark Aff., Exh. 8 at  p. V01277 (cniphasis added). 

‘I’he moving defcndants argue that scctioxi 1 I of the option agreement only applies to 

dcfults under that document, and that it is entirely irrclcvant to section I O ,  which sets forth 

the circumstanccs under which the option agrcement terminates. That argument ignorcs that 

scction 1 0( a), also providcs that teimjiiation “shall” occur upon a dcfault by the LLPurchaser 
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or Tenant” “hereunder” (referring to the option agreement itselt), a dcfault under the 

addendum, or a default under the lease. It should also be noted that thc provisions of 

section 1 I(c) purport to modify “Section 12(a) above,” but therc is no such preceding 

paragraph, and thus it is cntirely unclear whether such notice was required to bc given. 

Bourguignon argues that even if notice of a dcfault by VVV under the lease was rcquired 

pursuant to section 1 I(c), notice was given in October 2003 and the default remained 

uncured for at least 30 days thereaftcr. Section lO(c) of the final version of the option 

agreement, however, contemplates “action being taken by Scllcr or Purchaser to terminate 

the Option or Kight of First Refusal” which suggests that Golden Applc may have been 

required to give written notice of the termination of thc option agreement itself, not just 

written notice of the tenant’s dcfault under the terms of the leasc. Thc October 17, 2003 

default lcttcr spcaks only to a 15-day period to cure the tenant’s dehult under the leasc, and 

makes no mention of the teimination of any other contractual agrccnicnt. See Defs. Memo., 

Exh. 4. Since the language of the final vcrsion of the option agreement is ambiguous bascd 

on the documentary evidence prcscnted, this Court cannot concludc as a matter of law that 

thc option agreement had been terininatcd as of Fcbruary 28, 2005. 

Additionally, i n  opposition to the motions to dismiss, plaintiffs submit an affidavit 

from Stark in which he claims that, in Scptcmbcr or October 2003, hc callcd Bourguignon 
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ring with Golden Apple’s managcmcnt of the building and, 

specifically, to discuss the purchase option. Stark avcrs: 

“We had difficulties with Golden Apple, their management of 
the property, and their cooperation with VVV. By September 
and October of 2003, these problems were critical. Around this 
time I called Mr. Bourguignon to discuss the purchasc option. 
I was considering the possibility of exercising thc option to 
obtain control of the building, or at lcast using it in my 
iicgotiations with the landlord. I had asscts that I could use, if 
necessary, to raise the money necessary to exercise the purchase 
option, and to the extent those moneys fell short, I had several 
family members willing to loan me the necessary moncy. 

“It was at this time, when 1 asked Mr. Bourguigiion for a copy 
of the executed purchase option, that he first told me that we did 
iiot have a final, executcd copy of thc purchase option. I do not 
rcmcimbcr the datc of the conversation, but it was sometime in 
latc 2003.” 

Stark Aff., 1111 19, 20. 

Stark further avcrs that, in September 2003, he asked Bourguignon to help him with 

thc situation with the landlord, and that Rourguignon wrote a lettcr on his behalf about thc 

disputc. Stark Aff., 1 2  1. Stark complains that, despite his conversations with Rourguignon 

about thc problcms with Golden Apple, Bourguigiioii ncvcr advised him that he should keep 

paying rent i n  order to preserve the possibility of exercising the purchase option. I d . ,  7 21. 

Stark fiirther contciids that VVV was forced into litigation in Suprcmc Court with Goldcn 

Apple in February of2004 over its rcfusal to rccognize that any purchase option existed and 

[* 23 ]



Vici Vi& Viiii, IHC. v. Buclinnan In,qersoll, PC Index No. 102262/06 
Page 23 

its insistcnce that VVV was liable for the double rent under the lease, even in the absence of 

a purchasc option. l d , ,  11 23. 

Stark claims that he did not, as the moving defendants maintain, lose the purchasc 

option becausc he defaulted on the lease. Stark Aff., 7 34. Since the option was excrcisable 

at $4.35 niillion and Stark claims that the building was worth $5.5 to 6.5 million, he claims: 

“I would never havc allowed a default on the lease to destroy my extremely valuable 

purchase option. Tlic most important dispute that 1 had with Golden Apple is that the 

landlord rcfuscd to admit that any purchase option actually existcd, siiicc thcy had ncvcr 

signed one.” Id., 17 30-3 1, 34. 

The moving defendants argue that the court cannot consider Stark’s affidavit to the 

extent i t  contradicts prior dcposition tcstimony in assessing these motions to dismiss, citing, 

for example, Weiss v. Gerard Owners Corp. (22 A.D.3d 406 [ l  st Dept. 2005]). Howevcr, 

Weiss and its progeny were decided on summary judgment, in which context the court 

searches thc rccord for gcnuinc, not fcigncd, issucs of fact. Sec also Ferrznndez v. Y A ,  

Xcrrlp, LLC‘, 45 A.D.3d 391 (1st Dcpt. 2007); Phillips v. Bronx Lebanon Hosp., 268 A.D.2d 

3 18,320 ( 1  st Dcpt. 2000). Kevicwing evidence, particularly deposition and trial testimony, 

and ninking factual findings and credibility dcterminations, is the not thc propcr function of 
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this court in cletennining these CPLR 321 1 motions. Wed, Gotslid & Mq+s,  LLP v. 

Fcrsliivii Boutique qf Short Hills, Iric., 10 A.D.3d at 270-71. 

The allegations of thc Ariiendcd Complaint, supplcincntcd by Stark’s affidavit, both 

of which are accorded every favorable inference, sufficiently allege facts that show that 

plaintiffs may have been harmed by the failure of Bourguignon to obtain an executed copy 

of thc option agrccment from Golden Apple. Whcn Stark first learned that the option 

agreciiient had not bccn cxccuted by Goldcn Apple; whethcr that fact was concealed from 

Stark by Bourguignon; whether Bourguignon, whose own billing records show he had a 

telcconfcrcncc and iiiecting with Stark about the “lease” as early as September 2 and 4,2003 

(see A ffirniation of David K. Bowles In Opposition to Motion to Dismiss dated January 28, 

2008 [“Bowles Affirm.”], Exh. 8 at BI002284), committcd malpractice by failing to advise 

Stark that VVV should keep paying rcnt in ordcr to prcscrve the possibility of exercising the 

allegedly valuable purchase option; whether a notice of tennination of the option agrccmcnt 

was required under the language of sections 10 and 1 1 of said document; and whether Stark 

could have raised the money to exercisc thc purchasc option or used the threat of exercising 

it as a means of pressuring Golden Applc; are all questions of fact that are not conclusively 

resolved by the documentary evidcnce submitted on these motions. Thcrcfore, the motion 
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by Bourguignon to dismiss the first cause of‘actioii must be denied. For the same reasons, 

plaintiffs’ request for summary judgment in their favor on liability is denicd. 

Breach of Fiduciary Against Bourmimon 

It is well settled that a breach of fiduciary duty cause of action that is “premised on 

the same facts and seeking the idcntical rclicf sought in the legal malpractice cause of action, 

is redundant and should be dismissed.” Wed, Gotslznl & Manges, LLP v Fnslzion Boutique 

of Short Hills, Iizc., 10 A.D.3d at 271; see also Inkiizg Pharnz. Co., Itic. v. Colenzniz, 305 

A.D.2d 15 1,152 (IslDept. 2003); Sonnetischine v. Girtconzo, 295 A.D.2d 287,288 (1st Dept. 

2002); 1)iPZacidi v. Wulsh, 243 A.D.2d 335,335 (1st Dcpt. 1997). Here, the specific factual 

allegations supporting thc second cause of action for breach of fiduciary duty are word-for- 

word identical to the allegations supporting the legal malpractice claim. 

Plaintiffs counter that this claim is based on Bourguignon’s concealment from his 

clients that there was no executcd version of the option agrccmcnt. An attorney’s M u r e  to 

disclosc his or her own mdpractice, howcvcr, does not give rise to an independent tort claim 

separate from thc customary nialpracticc action. Weiss v. Mmjrcdi, 83 N.Y.2d 974, 977 

(1994); Z(zrirz 11. Reid & Priest, 184 A.D.2d 385, 387 (1st Dept. 1992); see nlso Sirzicuski v. 

Sueli, 44 N.Y.2d 442, 452 (1978). 
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Plaiiitiffs also contend that Boul-guignon’s alleged rnisrcpresentation of thc facts 

during this litigation gives rise to a claim of bi-each of fiduciary duty. However, plaintiffs 

fail to cite to any case holding that attonicys have continuing fiduciary dutics to their former 

clients in the context of a malpractice action. cfi Eastbrook Curibe, A. V. V. v. Fresh Del 

Monte P r o d i n ,  Iizc., 11 A.D.3d 296,297 ( 1  st Dcpt. 2004) (fiduciary relationship ceased by 

the parties becoming adversarics in litigation). 

For the foregoing reasons, Bourguignon’s motion to dismiss the secoiid cause of 

action for breach of fiduciary duty is granted. Lcave to replead is denied. 

Dismissal of the Third-Partv Complaint 

Third-party defendants seek dismissal of thc third-party complaiiit on the ground that 

it lacks allegations that any of thc third-party defendants owed any duty to either the plaiiitiffs 

or Bourguignon, and thereforc f d s  to state a cause of action for common-law contribution. 

In  New York, a third-party claim for contribution must be predicatcd upon a third- 

party’s breach of a duty owed to either the plaintiff or the defendant that had a part in 

causing or augmenting the injury for which contribution is sought. Sonznzer v.  Federrrf Sigr~ul 

C’orp., 79 N.Y .2d 540,557-58 ( 1  992). Thcrc is a distinction betwecn the absence of liability 

to an in.jured party, and the abscncc of a duty, and a defendant sued in tort may seek 

[* 27 ]



Vici VicEi Vini, Inc. v. Buchnnun lngersoll, PC Index No. 102262106 
Page 27 

contributioii from a joint wrongdoer, despite the wrongdoer’s own defcnse to the plaiiitiff’s 

claim. See, e.‘?., Garrett v Holiday Inns, fnc., 58  N.Y.2d 253, 259 (1  983). In addition, the 

third-party dcfciidant may be subject to liability for damages for the same injury under any 

theory of liability for damages that the plaintiff could have assertcd against that person, but 

had not done so. R q u c t  v. B r m n ,  90 N.Y.2d 177, 183 (1907); Cwni v. Breslin & Rreslin, 

257 A.D.2d 754,756 (3d Dept 1999). 

Bourguignon argues that third-party defendants’ breach of duty to plaintiffs is 

cstablished by VVV’s February 2004 lawsuit against Golden Apple and Charles Harris 

(Index No. I03 I09/04), alleging among other things “fraudulent inducement” and 

“misrepresentation.” Response, Exh. 1. Defendants further rely on the fact that, in the 

bankruptcy, VVV filed an adversary proceeding against the third-party defendants on or 

about Septeniber 2,2004 in which i t  contendcd that it was fraudulcntly induced into signing 

thc lease by the third-party dcfcndants and thcir counsel’s representations that they would 

enter into the option agrccment after ccrtain deficiencies in the language were corrccted. 

Rcsponse, Exh. 2, at 17 43-49, 1 16- 12 I .  

Here, plaintiffs clainls that Bourguignon was ncgligent in failing lo ensurc that the 

ncgotiations with Goldcn Apple resultcd in a legally-binding lcase for thc bar premiscs and 

option to purchase the building, by which VVV could then rccoup a portion of the allegedly 
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abovc-market rent as a credit against the, purchase price ofthe building. Bourguignon claims 

that any injury that may have been caused to plaintiffs was due, at least in part, by tlic actions 

of the third-party defendants, who are alleged to have fraudulently induced VVV to enter into 

an above-market rent lease, and induced Stark to sign a personal guaranty of the lease, by 

misi-epr-esenting that they would fully executc the option agreement, when they had no 

intention of doing so. Thus, although different theories are offered as to the cause of injury 

to thc plaintiffs, i t  is plausible that the actions andor omissions of Bourguignon and Golden 

Apple and/or its principals, together, may have contributed to the plaintiffs’ alleged injuries. 

The case of Coirzi v. Breslin & Breslin, 257 A.D.2d 754, is directly on point. In that 

case, a law firm sued for legal malpractice in connection with its representation of the buycr 

in the sale of a business was entitled to bring a claim for contribution against the sellcr ofthat 

business. There, like here, former client had alleged in prior unresolved litigation with the 

seller that he had bccn defrauded into buying the business by the seller’s concealment of 

un di scl osed 1 i ab i 1 it  ics . 

The motion is granted, however, as to Chut, Inc. who was merely the prior owner of 

the business cstablishmcnt that existed at thc bar prcmiscs prior to execution of the lease. 

The claim for- contribution is validly slated against Charles and Elizabeth Harris, since 

plaintiffs alleged in Bankruptcy C‘ourt that they both participated in ihe fraud (see Response, 
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Exh. 2 at 1111 25, 41 -44), and corporatc officers may be held individually liable for fraud if 

they participated in or had knowledge of the fraud, even if they did not stand to gain 

personally. Polonctsky v. Better Hoines Depot, Inc., 97 N.Y .2d 46, 55 (200 1). 

Conclusion and Order 

Accordingly, i t  is 

ORDERED that tlic motion (seq. no. 002) by third-party defcndants Golden Applc 

Associates LLC, Chut, Jnc., Elizabeth Harris and Charles Harris to dismiss the third-party 

complaint is granted as to Chut, Inc., and is denied in all othcr respects; and it is further 

ORDERED that third-party defendants Goldcn Apple Associates LLC, Elizabeth 

Hail-is and Chnrlcs Harris shall serve and filc an answer to the third-party complaint within 

thirty (30) days of service of a copy of this order with notice of entry; and it is furthcr 

ORDERED that thc motion (seq. no. 004) of defendants Robert L. Bourguignon, Esq. 

and Ruchanan lngersollik Rooney, PC to dismiss thc first and second causes of action of the 

Amendcd Complaint is granted as to the sccond cause ofaction, without leavc to replead, and 

is dcnicd in d l  other respects; and it is further 
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ORDERED that plaintiffs' motion (seq. no. 005) for leave to serve and file a Second 

Amended Complaint is granted with respect to the proposed fifth cause of action, and is 

denied in all other respects; and it is further 

ORDERED that plaintiffs' request for summary judgment in their favor on liability 

and defendants' request for sanctions are both denicd; and it is further 

ORDERED that plaintiffs shall serve and file the Second Amended Complaint, in a 

form consistent with this decision and order, within ten (1 0) days of service of a copy of this 

order with notice of cntry and defendants shall serve and file a responsive pleading within 

twenty (20) days from the date of said service; and it is fiirther 

ORDERED that the caption shall be aincnded to read as follows: 

-against- 

BUCIIANAN INGEKSOLL 62 KOONEY Pc', 
ROBERT L. BOURGUIGNON, ESQ. 
and MARTIN SI-IAW, ESQ., 

BIJCHANAN INGERSOI,I, R: ROONEY, PC', and 
ROBERT I,. BOIIKGUIGNON, ESQ., 

Third-Party PlainliIs, 

-against- Third-party 
Index No. 590828/07 

(liOT.D>EN APPLE ASSOCIATES LLC, 
E1,IZARETH HAKKJS and C'TTARLES HARRIS, 

Third-Party Defendants. 

hidex No. 102262/06 
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and it is firrthcr 

ORDERED that plaintiffs shall serve and file a copy of this order on the Trial 

Support Office (Rm. 158M), which is directed to mark thc court's records to reflect the 

chaiigcs in the caption and on the County Clcrk. 

I >  

Datcd: J u l y ) A ,  2008 
Ncw York, N Y  

ENTER: 
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