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SUPREME COURT OF THE STATE OF NEW YORK 
C O U N T Y  OF NEW YORK: IAS PART 1 5  
_____-___-_____L-_I-______________I_____ 

2-10 JERUSALEM AVENUE REALTY, LLC 
X 

Plaintiff, 
Indmx No.111924/07 
M t n  S s q .  002 

-against- 

UTICA FIRST INSURANCE COMPANY and 
RAD0 RESTAURANT, INC., d /b /a  BOTTOMS UP PUB 

D e f e n d a n t s .  

WALTER 8 .  TOLUB, J. : 

'"W 
This is a motion by Defendant to reargue  this court's 

decision, dated  March 31, 2008,  p u r s u a n t  to CPLR 5 2 2 2 1 .  

P l a i n t i f f  cross-moves to reargue i t s  motion f o r  summary judgment. 

FACTS 
As s t a t e d  in t h e  March 31, 2008 decision, the f a c t s  are 

l a r g e l y  undisputed. Utica First I n s u r a n c e  Company (hereafter 

"Utica First") moved f o r  summary judgment and a declaration that 

no obligation existed to d e f e n d  or indemnify 2 - 1 0  Jerusalem 

Avenue R e a l t y  LLC (he rea f t e r  " 2 - 1 0  Jerusalem") or Rad0 Restaurant 

I n c .  d /b / a  Bottoms Up Pub (hereafter "Bottoms Up") in a l a w s u i t  

commenced in Supreme Court, New York County and entitled Juan C. 

B r i z u e l a  v. 2-10 Jerusalem Avenue  Realty LLC, K a l a n  Minuskin and 

Mordechai Minuskin,  Index: 111606/06 (hereafter " u n d e r l y i n g  

action"). 

Juan C. Brizuela commenced the underlying a c t i o n ,  s e e k i n g  

damages from 2-10 Jerusalem f o r  i n j u r i e s  h e  sustained when h e  
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t r i p p e d  and fell sometime after 12:Ol a.m. on Februa ry  24,  2006,  

while performing w o r k  at the Bottoms Up location f o r  Ubuildit, a 

construction company. 2-10  Jerusalem then commenced t h i s  action, 

s e e k i n g  a d e c l a r a t i o n  that Utica F i r s t  i s  obligated to defend and 

indemnify 2-10 Jerusalem because it e n j o y s  ”additional i n su red ’ ’  

s t a t u s  under  the i n s u r a n c e  policy issued t o  Bottoms Up. 

In its motion for summary judgment ,  Utica First claimed that 

t h e  i n su rance  p o l i c y  was cancelled as of 12:Ol a . m .  on February 

24, 2 0 0 6 ,  based on the cancellation request  submitted t o  t h e  

Pinkham Agency by Bottoms Up on t h a t  same da te .  

argued that the i n s u r a n c e  policy was still in effect u n t i l  

midnight of t h e  d a t e  Utica F i r s t  received notice of the 

cancellation. 

2-10 Jerusalem 

Utica F i r s t  a rgued  that it d i d  not have notice of t h e  

accident until October 2, 2006, when counsel for 2-10 Jerusalem 

sent a letter demanding Utica First defend and indemnify 2-10 

Jerusalem in t h e  underlying a c t i o n .  On October 13, 2006,  Utica 

F i r s t  declined to a f f o r d  coverage or defend 2 - 1 0  Jerusalem, 

because Bottoms Up had canceled the insurance policy in question 

as of 12:Ol a . m .  on Februa ry  24, 2006, p r i o r  to t h e  time the 

accident occurred. 

By orde r  d a t e d  March 31, 2008, t h i s  court denied Utica 

F i r s t ‘ s  motion for summary judgment, stating t h a t  the insurance 

policy was in effect until midnight of February 2 4 ,  2006,  and 
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t h a t  therefore a n  obligation existed t o  defend and indemnify 2-10  

Jerusalem. P l a i n t i f f ' s  cross-motion f o r  summary judgment was 

denied  because a question of f ac t  remained r e g a r d i n g  2-10 

Jerusalem's status as an additional i n s u r e d  under the insurance 

policy. 

By these motions, b o t h  defendant and p l a i n t i f f  seek to 

r e a r g u e  t h e i r  respective motions for summary judgment, which were 

decided  by this court on March 31, 2 0 0 8 .  

DISCUSSIW 

On a motion to reargue ,  t h e  movant must establish t h a t  t h e  

c o u r t  overlooked or  misapprehended f ac t s  o r  law, or "misapplied 

any controlling principle of law," in an  earlier d e c i s i o n .  (CPLR 

5 2 2 2 1  ( d )  ( 2 )  ;Eolev v ,  Roche , 68 AD2d 558 [lJt Dep 19791 ;  See a l s o  

300 W, R e d t v  Co. v. C i t y  of New Yo rk, 9 9  AD2d 7 0 8 ,  7 0 9  [l Dept 

19841). Reargument i s  n o t  meant t o  provide the p a r t i e s  w i t h  a n  

opportunity t o  r e a r g u e  previously decided issues  or to advance 

new arguments. (Willjam P ,  P a h l  Equipment COTD. v. Kas$ is, 182 

AD2d 22, 27  [l Dept. 19921 ,  c i t i n g  Pra R r9k-u e ,  Inc .  v ,  Home 

Insurrance C O . '  99  A D 2 d  9 7 1  [la' dept 19841, Fobev v .  Roche, 68 

AD2d 5 5 8  [lat Dept 1 9 7 9 1 ) .  

Pefendant's Mo-t;ion to Re araue 

Defendan t  a r g u e s  t h a t  t h e  c o u r t  misapprehended the law, 

s p e c i f i c a l l y  t h e  holding of Savino  v .  Mere h a n t s  Mutual I n S U r ?  ncg 

a, 44 NY2d 625 ( 1 9 7 8 ) ,  and its applicability to the f ac t s  a t  
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h a n d .  

Sav in0  s t a n d s  for t w o  propositions: (1) actual receipt of 

cancellation by the i n s u r a n c e  company is r e q u i r e d  f o r  a 

cancellation to be e f f e c t i v e ;  and ( 2 )  t h e  "law does not recognize 

f r a c t i o n s  of  a day" without an express agreement to do so (Def. 

Ex. 5 ) .  

s p e c i f i c  time expressly designated would  be deemed e f f e c t i v e  

until m i d n i g h t  on the d a t e  the insurance company received n o t i c e  

of t h e  cancellation. 

It follows that a cancellation request without a 

Defendant  a rgues  t h a t  Bottoms Up did expressly request a 

specific time t o  cancel t h e  p o l i c y ,  namely 12:Ol a.m. on Februa ry  

2 4 ,  2 0 0 6 ,  constituting an express agreement to recognize a 

fraction of a day a n d  t h a t  t he re fo re  the m i d n i g h t  rule 

established in 5avino does not apply.  New York cour t s  recognize 

t h e  r i g h t  of parties to establish a s p e c i f i c  time of  day  f o r  the 

cancellation o f  an  i n s u r a n c e  policy to take ef fec t .  

6 3 0 ,  c i t a t i o n s  omitted). 

(Savin0 a t  

When a particular time i s  determined, 

the c o u r t  can  avoid the evidentiary problems inherent when 

attempting to ascertain when a policy is cancelled. (M.1 

However, in SavinQ, as well as other similar cases, the courts 

dealt w i t h  situations involving requests f o r  cancellation of a 

policy a t  a future d a t e  (See Savino, see e . g . ,  Sullivan v .  

Z e r w i c k  FQO d Corp., 97 A D 2 d  584 [3d Dept 19831; Joseph v .  Gal, 

Ins. Ca., 183 Misc2d 192 [NYSup 19991). 

v e r t  

At issue was the d a t e  a 
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cancellation was deemed effective when requested e a r l i e r  than 

received by  t h e  insurance company and t h e  injury occur red  

sometime on, or between, those dates .  

I n  t h e  instant a c t i o n ,  t h e  cancellation request was made on 

t h e  same d a t e  t h e  d e f e n d a n t  claims cancellation was effective. 

However, the insured's attempt to designate 12:Ol a.m. as t h e  

effective time o f  c a n c e l l a t i o n  constitutes an  attempt to pre-date 

cancellation. 

1, 4 NY2d 536, 541  (19581 ,  a "policyholder may 

n o t  select a cancellation d a t e  p r i o r  to the date on which he 

sends in t h e  notice." (u.) The Pinkham Agency received notice 

of  t h e  cancellation request after 12:Ol a.m. on F e b r u a r y  2 4 ,  

2 0 0 6 .  

day a s  t h e  t ime c a n c e l l a t i o n  was effective improperly pre-dates  

notice t o  the insurer. 

same date it is requested, the i n s u r e d  must chose a later time or 

t h e  midnight r u l e  i n  Savino ,  will apply .  

c o u r t  adheres to its p r i o r  decision and summary judgment is 

d e n i e d .  

As the Court o f  Appeals s t a t e d  in Nobile v. 

The insured's attempt to se l ec t  12:Ol a . m .  on that same 

To make c a n c e l l a t i o n  effective on the 

It follows that this 

o Rearsue Plaiatiff'a Mo t i o n  t 

P l a i n t i f f  claims that the cour t  misapprehended f ac t s  

r e g a r d i n g  its additional insured s t a t u s .  I n  the order da ted  March 

31, 2008, this c o u r t  denied  plaintiff's cross-motion for summary 

judgment b e c a u s e  of the existence of a n  i s s u e  of f a c t  regarding 
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t h e  additional i n s u r e d  s t a t u s .  Plaintiff argues that no issue of 

fact e x i s t s  because the policy makes c lea r  t h a t  2-10 Jerusalem 

was a n  additional i n s u r e d .  After reviewing t h e  record, t h i s  c o u r t  

agrees  with plaintiff. On the page marked "POLICY INTEREST 

SCHEDULE" in the insurance policy, plaintiff is c l e a r l y  

identified as an  additional i n s u r e d .  Plaintiff is a l s o  i d e n t i f i e d  

as  an additional i n s u r e d  on t h e  page entitled "ADDITIONAL 

I N S U R E D . "  

Jerusalem, w h i c h  includes t h e  l e a s e  and rider between t h e  

plaintiff and i n s u r e d ,  confirms t h a t  the area where Mr. Brizuela 

was i n j u r e d  is a p a r t  of t h e  leased premises, and t h u s  i n s u r e d .  

(Def. Ex. 4 )  

with respect to t h e  policy and the claimed i n j u r y  i n  t h e  

u n d e r l y i n g  a c t i o n  and  p l a i n t i f f ' s  cross-motion €or  summary 

judgment is granted. 

(Def. Ex. I) The a f f i d a v i t  o f  the owner of 2-10  

As s u c h ,  2-10  Jerusalem is an  additional insured 

Accordingly, it is 

ORDERED that Defendant  Utica's motion to reargue is gran ted  

and  t h e  c o u r t  adhe res  t o  i t s  prior decision; a n d  it is f u r t h e r  

ORDERED t h a t  P l a i n t i f € ' s  cross-motion to reargue is granted 

and the cross-motion for summary judgment is granted; and it is 

f u r t h e r  
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ORDERED t h a t  the Clerk of the C o u r t  enter judgment 

accordingly. 

This memorandum opinion constitutes the decision and order 

of  the C o u r t .  

T h i s  memorandum o p i n i o n  c o n s t i t u t e s  -the decision and  order 

of  t h e  Court. 

Dated: 
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H O N .  WALTER B'. TOLUB, J . S . C .  
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