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Petitioner. 

disiiiissnl hmi employment hy I<cspondcnt New York Vity I lousing Autliority (NYCJ IA). 

licspoiideiit cross-iiiovw to dismiss lbr lack of sub,ject riiatler jurisdiction and as barred 

iuiclcr tlic docb-iiie ol'eleclion of remedies, CI'LK 32 1 I (a)(2), 7804(1). 

TI a c kg 1-0 u n d : 

Potitioncr was cmployed by ICevpondent ibr approximately 16 years. lyor the last five 

yeurs he has bocn aii Assistant Residential B~rildings Sirperintendent. Pet at 11 1 ; Pet, Ex11 A at 

62. 

Rcspoiident ~ ~ ) i i i n i ~ i i c c d  3 disciplinary action against Petitioner 011 April 10, 2007, 

charging Iiiiii with two counts of incompctcncc (or misconcluct. Nicdcrhoffer Ail; Ex11 1 .  A 

1icarjiig was held 011 .June 8, 2007. Pet, I h l i  A .  'T'lie decision was issued 011 October 8, 2007. 

I'ct, Exli 13. R ~ s p ~ ) i i d e ~ i l  informcd I'otitioncr t h t  hc was being disinisscd from his employmenl, 

hy Icttcr dalcd Novemher 8, 2007, ancl that the clisnii 11 woirlel hc effective Novemher 0, 2007. 

Nicdcrliofl'cr Al'f: Tkh 3. 
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Pctitioncr gavc nolice to the Civil S e n  ice (.‘ommission that he WIS appcaling his 

disiiiissnl. by Icttcr ilntecl Nuveniber 19. 3007. I’ct. I h l i  I?,, ‘I’hc Civil Service C~’onimission 

acknowlcdgcd ils receipt of rioticc of tlic Pctitionfr’s Notice or Appeal by Ictler, dated k c c ~ l l b c r  

I 1 ~ 1007, to Respondciit’s dcpuiy director 01‘ Hirmaii Resources, and cai-boii copied to i’etilicmer. 

Altinaii Aff, Esh A. 

Aliiiost three iiionths later, I<esponilclit’s dircctor of I Iunian I ~ C S O L I K ~ S  acknowledged 

receipt 01’ the Civil Service C:’oimiilissionls rkceinber 1 1 ,  2007 ldter, and tlic tiinclincss oi‘ 

I’elilioner’s appeal, by Icttcr dated March 7, 2008. Altman All; Exh B. During tlic intervening 

months, I’etitioncr coimieiiced this proceeding, with a11 Articlc 78 Petition dated February 25,  

2008. By lcttcr datcd March 14, 2008, tlir Civil Service Chiiiiission notified Petitjoncr that oral 

argiinient rcgarding liis appeal W;IS scheduled for April 24, 2008 at I2:30 PM. Niederhoffer Aff, 

Exh 4. 

Petitioner contends that lie tiled a timely adminislrative appeal, but did not hear from 

I<esponcluiit, He argiies that, 3s his tirno to ccmiiiie~ice an Article 78 procccding was coming lo an 

end, and his appeal was not proceeding, he needed to file tlic instant Petition in order to prcscrvc 

his rights. He now sccks to proceed with liis Petition, rather than with the administrative appeal. 

l’etitioncr contends lliiit  his discharge L’.was arhitl-my, capricious, irrational, contradictory, and riot 

based lipon substantial evidence.” I’rt 11 2. 

B3asis li)r Ilisiiiissal: 

Respondent based its dischargc or  Petitioner on two claims: ( 1 ) an allegution that 

I’e t i t i (3 i i  c i- was an II n ;I 11 I li or  i zcd rc s i cl c ti t c) 1’ a rc s i den ti a1 qui- t 171 en I, 1 c)c a tc cl ai 7 7 ‘I  ’c) iii p k i n s 

Avciiuc, Apt 2C;, Brooklyn. N Y (tlic Prciiiiscs), owned or  operated by Rcspoiidcnt; and (2)  an 
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place ol‘residcncc. At hottc:)m. both pcrtain t o  licsponiicnt’s claim t h a ~  I’etitioner allegedly livccl 

m d  ~hcrelore obtained ;I hettcr rciit for the Premises by not having liis income factored into the 

rent calculation. I’ct 11 8; Pet, 13x11 B at 5 . ’  

This issuc nrosc whcii Petitioner needed to renew his wurkplncc parking permit and, I I I  

that process, provided ideiitif~catioii docuimcnts such as his driver’s license that listed the 

I’remises as his add~-css. A dcp i t y  director of‘ Respondent noticed it was oiic of I<espondent’s 

buildings, and cliecltcd tlic fmiily coinposition 01. the apartment to detcrininc if Petitioner was a 

residelit. Pet Ex11 A at 1 10. When Petitioner was not listcd as a residelit of the Premises, that 

deputy director asked him if hc lived at the Premises and Petitioncr told him that lie did not. Pet 

1)etitioncr asserts that lie was never ;i residcnt of the I’ieriiises, or contributed to thc 

household bills thcrc, but mcrcly used the address as a mailing address. Pet, Kxh A at 64-67. He 

contends thal riltliough lie himwl f does not have ;i stable place 01 residence, liis two children, and 

their inother, live at 1hc I’rciiiixcs.’ I I C  argues that although Iic usually rcsidus with his sistcr at 

196 Marteiise Street, Hroolclyn, N Y ,  lie also stays with his brother al times. I’ct a1 7 20; Pet, Ex11 

A at 65; Pet, Esh F. He contoncls that hc uscd tlic Premises as 111s address because his cliiltlren 

According to the housing assishiit 1i)r the ‘I’ompliiiis I louses, the rent 1’c)r tlic units 
incr-case or decreiisc hnscd on tlic tc:)tal income ul’the tenants. Pet, Exh A at 22. IJnrcporlcd 
income is ct-)nsidel-ed ;i violation and the hasis for possible tcrniiiiation of tenancy. It/. 

I 

’ Petitioner’s two childrcii arc among the six children tlxit live at the Premises with their 
mother. I’ct, I-lsli A at  48. I’etitioner was also thc father o f a  third child, who was a scvcnth cliild 
liviiig a t  the Premises, iintil slic p s s c d  away. ld. 
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livc thew mcI .  tIicrcIiw9 he ~cnuws hc will coiistmtly hc visitiiig that loca l ion. ’  I’clitiunt‘i- 

estiimtes l h t  he is a l  h e  hc111ises approsiiiiakly live h i e s  ;I wcck. Pel, Esli A at hh. 

I~’ollowiiig thc cliscipliiiary licariiig, thc I Icariiis (Ift‘iccr coiicliided that Pctitimer was an 

11 ii;i L I t I I o 1- i zed resid eii t c) I‘ t lie P reiii i s e s , Pet i t  i o ner arg i i  e s that t h c clc IC mi i ii;i t i o I i s o 1‘ t lie H eai- i 11 g 

Oftlcer :ire iiihcrcntly coiitraclictory, ;is wcll ;is arhitrnry ; i d  capricious. I le contends tliiit the 

1 luaring (.>flicci. siiiiultaiicously dctcrmincct h i t  Iic was an iiiil-i~rtliorizcd resident of the I-’i.umises 

whiIc ~ d s o  living a1 106 Marlensc Street, at Icast in Marc11 2006. IHe I‘Lirthcr argues that all 

testiijring individuds thnt  woiild have had occasion to witricss whcre lie actually resides, statcd 

that I ic h a s  iicvcr lived at tlic I’rciiiiscs. 

Discussion: 

At thc disciplinary proceeding, in addition to Petitioner’s own tcstimony, the mother 01‘ 

I-’etitioner’s children, who lives :it tlic I’reniiscs, tcstitiud that he had ticvcr lived there nor did he 

ever keep any ol‘liis personal belongings Iliere. Pet, Exh A at 49-50.‘‘ Petitioner’s sistcr also 

testit?ccl that at d1 relevant time periods he has lived wjlh 11~1’ at 196 Mantense Street. Id at 56-  

57. Indeed, 110 witness tcstiiied to sceing anything that indicated that I’ctitioner lived at the 

Prciniscs, il-icluding the 1ioLisiiig assistant cmployed by Respondcnt to oversee operations 01‘ h e  

complex. /d nt 24-37. Flirther, an associate in Respondent’s human reso~~rces  dcpnrtment 

Icstilied h a t  I’ctitioncr’s use or  tlic Pi-ciiiiscs as a inailing addiws was not against I<espondcnt’s 

I’ctitinncr also contends I h a t  having his iiiail delivcrccl to the Premises was conveniciit 1 

as his cliildreii ;IIK covered undcr his licalth insurance. Pet at 17 21 -22. 
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and rcsponded to t hc C iv i I Scrvi cc c‘o tvriii ssi ciii 1 etter. i ricluding ac knu wled gin6 the timeliness of 

Petitioticr’s appeal. 1,elkowitz Aff. 71 7. NOM. that Petitioner has inciirrecl the costs ul‘this Article 

78  procceding. lie seeks to continue with i t .  radier than the dir-cct qpei t l ,  and wi 11 formally 

withdraw the appeal if I<espondent’s cross motion is denied arid it is directed to aiiswer h e  

Pe t i t i on. 

Aclditioiially, coiiris~l for Pctitioncr notes that I i~~ l i ad  olfcrcd lo enter into a stipulation 

witli C O L I I I S C I  for Kcspondcnt, whcrcin Petitioner would witlidraw his appeal and proceed only 

with this Articlc 78 proceeding. I dkowi t z  Aff, 11 1 I . 1He contends thal, ;is this o f k r  was refused, 

Petitioncr is wary of forinally withdrawing his direct appeal until the Court clisniisscs the cross 

motion, out of COIICCI’I~ that he could bc lcft with 110 iiveiiue lor recourse whatsoevor. Leflcowitz 

Aff, 11 12. 

The Court is concerned by tlie paiicity 01’ evidence that foriiied thc basis 01 the Flcaring 

Ol‘licer’s decision. 01’ particular note is the fact that apparently therc was no evidcncc presented 

that, at the lime Petitioner began his employinciit aiid filled out tlie employment forms, no lbrm 

existed in which his residence was to  be listed separatcly from his mniljiig address. ‘I’li:it, 

coupled will1 [lie testimony h a t  it was per-missihlc to use a mailing address other than one ‘s  

residence, is highly signiiicaiit. ‘l’his is cspccially so, given thc f x t  that evidcncc was presentcd 

that Petilioner was willing to, and did, changc his listed mailing address when requested to do SO 

by ;I supervisor. Finally, the Court also iiotcs that 110 cvideiice. othcr than acidresscs listed U ~ J  

documents, was produced to prove that Pctitioiicr cvcr lived at the Premises, nnd 

witnesses with lirst liaiid knowlcdgc tcsti tied that he never residcd at the Premjscs. 

testilying 

However. Petitioner is clearly iiot antitled to simriltaneously pursiie ;I remedy via both t h i s  
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procceciing nnd an appeal with the Civil Sun'icc C'ommissioli, and rkspoI1dm is corrt'ct that 

Pctitioner iirst opted to pursiic his claim through ;in appeal (of his dismissal. A s  sllch, 

Respondent's cross motion to disiniss is granted at  this timc, hut Respondent is directed to decidc. 

Pelitioner's ndniinistrativc appcd within sixty days ~ i o m  thc date ol'notice ol'entry 

dccision. 

this 

Accv rd i 11 g I y , i t  is 

0RI)EKEI) that tht: cross iiiotioii to dismiss the l'etition is grankd; and it is I'i~rlher 

O R  DERET> [hat thc clcrk is directed to cntcr judgment accordingly. 

llatcd: J u l y  3 1, 2008 

/ -  J.S.C. 
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