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SUP EME COURT OF THE STATE O F  NEW YORK 
COUNTY OF NEW YORK: IAS PART 1 5  _--_-__-_---___-___--------------_------ 
JORGE CHELLI, 

X 

Index No.102175/2008 
P l a i n t i f f ,  M t n  S m q .  001 

-against - 
THE KELLY GROUP,  PC, KELLY M U R R A Y  & 
BALBER, LLP,  KELLY & BALBER, LLP, and 
JOHN Q. KELLY, E S Q . ,  

Defendants .  

WALTER B. TOLUB, 3. : 

This is a motion pursuant to CPLR 52304, to quash the 

Defendants‘ Subpoena and Subpoena Duces Tecum dated J u n e  6 ,  2008,  

served upon non-pa r ty  attorney, Kieran J. Conlon. 

Mr. Conlon was an associate with t h e  Defendant‘s F i r m  f o r  

several years.I P l a i n t i f f ,  Jorge Chelli, r e t a i n e d  Defendant’s 

Firm to represent h i m  i n  a personal i n j u r y  action. Mr. Conlon  

was a n  associate at Defendant‘s Fi rm when Mr. Chelli was t a k e n  o n  

as a client and d u r i n g  a portion of t h e  pre-trial proceedings i n  

Plaintiff‘s u n d e r l y i n g  pe r sona l  i n j u r y  action. 

Mr. Conlon was involved  in the handling o f  Plaintiff’s case, 

’Mr. Conlon was an associate for the Defendant Firms in their various forms and names 
over a period of several years through September 2002, when he left Defendants and started his 
own firm. Over the years of Mr. Codon’s employment, Mr. Kelly’s partners Campo, Murray 
and Balber, each left the practice necessitating the firm’s change in names. For simplicity, the 
court refers to the various firm names RS “Defendant” or the ‘‘ Defendant Firm”. 
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he p rov ided  t h e  Plaintiff with a retainer agreement, met with 

P l a i n t i f f ' s  family, his treating doc to r s  and prepared c o u r t  

documents. However, i n  September 2002,  while Plaintiff's a c t i o n  

was on t h e  trial calender in Supreme Court, Queens C o u n t y  and 

while P l a i n t i f f ' s  motion for summary judgment on liability was 

pending, Mr. Conlon left the Defendant Firm. 

In J a n u a r y  of 2003,  P l a i n t i f f ' s  a c t i o n  was tried by Mr. 

Kelly, r e s u l t i n g  in a $ 1 2  million verdict for the P l a i n t i f f .  On 

September 12, 2006,  f o l l o w i n g  post-trial motions and an  appeal, 

and four years a f t e r  Mr. Colon left the Defendant F i r m ,  t h e  

judgment was finalized. 

In September of 2006, Plaintiff contacted M r .  Conlon seeking 

his assistance in contacting, what he claimed was a n  unresponsive 

and u n r e a c h a b l e ,  Mr. K e l l y  to find out what was t h e  s t a t u s  of h i s  

case. Plaintiff informed Mr. Conlon t h a t  since the January 2 0 0 3  

verdict, a l l  attempts to check on the status of the case  were 

fruitless. 

Then,  in Augus t  2006,  Plaintiff claims that he stopped 

r e c e i v i n g  Worker's Compensation checks. Upon calling the 

Worker's Compensation insurance carrier, he was advised to 

contact h i s  a t t o r n e y ,  Mr. Kelly. Again, attempts to c o n t a c t  Mr. 

Kelly were o f  no avail and Plaintiff asked M r .  Conlon to con tac t  

Mr. K e l l y .  Mr. Conlon did in fact contact Mr, Kelly and it was 

determined that Mr. Kelly had received the Judgment proceeds. 
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Plaintiff later met with Mr. Kelly at the F i r m  and was 

prov ided  w i t h  " c l o s i n g  documents". 

prov ided  t o  the P l a i n t i f f  along w i t h  a cover letter dated 

September 28, 2006 .  Plaintiff w a s  u n a b l e  t o  d e c i p h e r  t h e  

distribution calculations set f o r t h  in t h e  " c l o s i n g  documents" 

and con tac t ed  Mr, Conlon f o r  assistance. 

The $ 2  million cash award was 

Mr. Conlon conducted an analysis o f  t h e  distributions, 

including a rev iew of  t h e  documentation providsd by Mr. Kelly and 

a l s o  consulted with financial experts familiar with p o s t - v e r d i c t  

50-b distributions. M r .  Conlon determined that t h e r e  were er rors  

i n  the calculations and distribution schedules issued by Mr. 

Kelly to the P l a i n t i f f .  

information and referred the Plaintiff t o  a different firm, which 

now represents Plaintiff in an a c t i o n  a g a i n s t  t h e  Defendant F i r m ,  

M r .  Conlon a d v i s e d  M r .  K e l l y  of  t h i s  

In t h e  a c t i o n  commenced by P l a i n t i f f  against the Defendant  

($4 Firm, P l a i n t i f f  seeks a f o r f e i t u r e  of Mr. K e l l y ' s  l e g a l  fee 

million) based on, i n t e r  alia, fraud, conversion, breach of  

fiduciary d u t y  and l e g a l  ma lp rac t i ce .  

On June 6, 2008 ,  Mr. Conlon's o f f i c e  was served with t h e  

Defendant's subpoena d i r e c t i n g  t h a t  he deliver c e r t a i n  documents 

to the a t t o r n e y s  for the Defendant  Firm in the a c t i o n  Plaintiff 

commenced against Defendant  (Conlon ,  Ex. A). The list of  

documents includes; a l l  written agreements with P l a i n t i f f ,  a l l  
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documents t a k e n  from t h e  Defendant‘s office, all documents 

relating to Mr. Conlon’s 2002 bonus  check ,  names of Defendant’s 

former clients who have con tac t ed  M r .  Conlon s i n c e  he left the 

Defendant Firm, a list of names ans and  addressees of  people whom 

Mr. Conlon sent announcements to f o r  the formation of h i s  firm 

Ryan & Conlon ,  and Ryan & Conlon partnership agreements. This 

list i s  by no  means constitutes the entire request made by  t h e  

Defendant on Schedule A which consists of 21 document demands. 

Mr. Conlon seeks an order q u a s h i n g  the J u n e  6, 2008  subpoena 

in its entirety a r g u i n g  t h a t  it seeks t h e  production of 

privileged documents, privileged communications, i r r e l e v a n t  

documents and that it is o v e r l y  burdensome. 

QlScUZSLQq 

Pursuant to CPLR § 3 1 0 1 ( a ) ( 4 ) ,  disclosure from a non-pa r ty  

requi res  notice setting f o r t h  the reason why t h e  disclosure is 

s o u g h t  (PeStafano v ,  MT H e a l t h  Clm, Inc  ., 220  A D 2 d  331 [lat 

Dept 1 9 9 5 1 ) .  

it €ails to s t a t e  t h e  circumstances or reasons s u c h  disclosure is 

s o u g h t  and r e q u i r e d  (u. c i t i n g  Rick ic l s i  v. BP rden  Chem., 195 

AD2d 9 8 6  [ q f h  Dept 1 9 9 3 ) ) .  Here, the Defendant f a i l e d  to p r o v i d e  

a n y  notice setting f o r t h  t h e  reasons why disclosure is sought 

from Mr. Conlon and why any information would be material a n d  

relevant to the underlying litigation (CPLR § 3101j. There fo re ,  

t h e  subpoena is d e f e c t i v e  on its face. 

A subpoena duces tecum is f a c i a l l y  defective when 
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Nonetheless, upon review of Schedule A, the requested 

documents seek i r r e l e v a n t  information r e g a r d i n g  Mr. Conlon's law 

firm and  its creation. There is no rational way to t i e  s u c h  

information to t h e  P l a i n t i f f ' s  a c t i o n  a g a i n s t  t h e  Defendant Firm. 

It follows t h a t  t h e  Defendant  is n o t  entitled to a n y  document 

requests r e g a r d i n g  Ryan & Conlon, LLP's. 

Additionally, a p l a i n  reading of t h e  subpoena i n d i c a t e s  that 

many of the documents Defendant demands are protected by t h e  

attorney-client p r i v i l e g e  o r  a t t o r n e y  work product doctrine. The 

attorney-client p r i v i l e g e  is a protection provided  by statute t o  

ensure that one s e e k i n g  legal advise can expound f r e e l y  to h i s  

attorney with c o n f i d e n c e  that t h e  details provided  will not later 

be exposed or used to h i s  disadvantage (CPLR § 4 5 0 3 [ a ] ;  Matter of 

p F i Q a I-. v ,  Hemessy , 5 1  N Y 2 d  62 [198OJ). Although n o t  all 

communications between an  attorney and client are privileged, the 

privilege is i n t ended  to foster openness between counsel and 

client so that legal problems can be thoroughly and a c c u r a t e l y  

analyzed (Matte r of Vanderbuilc , 57  NY2d 6 6  [ 1 9 8 2 1 ) .  The 

p r i v i l e g e  developed so that those individuals in need of 

professional advise, do n o t  approach an attorney and disclose 

their problems in a manner tailored b y  "a fear that such f a c t s  

will be made public to their disgrace  o r  detriment" (Matt  e r  of 

Jacqueline F ., 4 7  NY2d 2 1 5  [ 1 9 7 9 ]  c i t i n g  Hurlburt v ,  H urlbuxt , 

1 2 8  Ny420 [1891]; see a l s o ,  Matter o€ Pr ie s t  v Hennessv , 51 N Y 2 d  
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62 [ 1 9 8 0 ] ) .  It follows that any  confidential communication made 

to t h e  a t t o r n e y  for t h e  purpose of obtaining legal advise o r  

s e rv i ce ,  i n  the c o u r s e  of a professional r e l a t i o n s h i p ,  is 

protected by t h e  p r i v i l e g e  (Rsssi  v ,  B l u e  Cross & Blu e S h i e l d  o f  

Greater NY , 7 3  N Y 2 d  5 8 8  [1989]). 

The Defendant's subpoena encompasses documents concerning 

d i s c u s s i o n s  t h a t  would have been conveyed by Ms. Colon and his 

office solely f o r  the purpose of  advising Plaintiff. 

Fur thermore ,  t h e  subpoena encompasses material prepared w h i c h  is 

p r o t e c t e d  by t h e  w o r k  p r o d u c t  doctrine (CPLR 3101 [c]). 

T h e r e f o r e ,  documents r e l a t i n g  to docm-ents exchanged, drawn up or 

discussed between Mr. Conlon and Plaintiff, a f t e r  h i s  d e p a r t u r e  

f rom t h e  Defendant Firm in 2002, are pro tec t ed  by privilege. 

Most importantly, t h e  majority of t h e  information requested 

by the Defendant  is completely irrelevant to the action commenced 

b y  P l a i n t i f f  against the Defendan t .  A t  issue i n  that case i s  not 

the representation provided by the Defendant Firm o r  any of t h e  

a t t o r n e y s  in the Firm, r a t h e r  t h e  a c t i o n  specifically takes i s s u e  

with t h e  r e t a i n e r  agreement signed b y  t h e  Defendant  F i r m  and the 

Plaintiff and with the distribution of f u n d s  that Plaintiff was 

awarded. 

judgement was awarded and f o u r  years before a n y  of the money was 

received,  and t h e r e f o r e  h a s  no  involvement whatsoever w i t h  the 

Defendant's distribution of the awarded judgment. However, since 

Mr. Conlon had l e f t  t h e  Firm one  yea r  before  a n y  
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Mr. Conlon was a member of t h e  Defendant  Firm at t h e  time t h e  

retainer agreement was signed, and s ince  Defendant claims t h a t  it 

was a c t u a l l y  Mr. Conlon  who presented t h e  P l a i n t i f f  with t h e  

retainer agreement, M r .  Conlon is d i r e c t e d  to comply only w i t h  

# 2 1  on Schedu le  A; "Any agreement between Nino Chelli 

[Plaintiff's brother] and/or  Jorge C h e l l i  and Kelly, Murray & 

Balber LLP a n d / o r  K e l l y  and Balber, LLP". 

Accordingly, it is 

ORDERED t h a t  K i e r a n  J. Conlon's motion t o  quash t h e  

D e f e n d a n t s '  J u d i c i a l  Subpoena dated June 6, 2 0 0 8  is g r a n t e d  as  to 

Schedule A ' s  items 1-20  and is denied a s  to item 21. 

This memorandum o p i n i o n  constitutes the decision and o r d e r  

of t h e  Court. 

Dated :  q{w 
/ 

HON. WALTLR E .  TOLUB, J . S . C .  

7 

[* 8 ]


