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SCANNED ON 81112008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 
Justice 

PART )5 

MOTION DATE 

MOTION SEQ. NO. 

\.MOTION CAL. NO. 

The following papers, numbered 1 to  ware read on this motion tolfor 

PRPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affldavlts - Exhlblts ,.. 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: n Yes u No 

Upon the foregoing papers, it Is ordered that this motion I S 

., , - - 

[* 1 ]



HONTO 8 8  CONDOMINIUMS, INC., 
Indrx No. 1 1 0 8 2 7 / 0 7  

Plaintiff, Mtn S m g . 0 0 1  

- a g a i n s t -  
RED APPLE CHILD DEVELOPMENT CENTER, 
A CHINESE SCHOOL, BANK O F  CHINA, NEW 
YORK BRANCH, XIAOPING FAN PRESIDENT OF 
R E D  APPLE CHILD DEVELOPMENT CENTER, 
C H I N E S E  SCHOOL AND I N D I V I D U A L L Y ,  ZIMING 
SHEN AS TRUSTEE OF R E D  APPLE C H I L D  
DEVELOPMENT, A C H I N E S E  SCHOOL, AND 
INDIVIDUALLY, 

A 

D e f e n d a n t .  

_ _ _ _ _ _ l _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ - - _ _ - _ . - _ - _ _ -  X 

WALTER B. TOLUB, 3 . :  k 

This is a motion made by t h e  P l a i n t i f f  to e n j o i n  t h e  

Defendants from; (1) withholding common charges ;  ( 2 )  renovating 

a n y  common areas; 

any hazardous conditions. 

judgment dismissing the Complaint pursuant to CPLR 3212. 

( 3 )  selling any of t h e  units; and (4)causing 

Defendants cross-move for summary 

EXQ 

Defendant ,  Red Apple Child Development Center ,  A Chinese 

School  ("Red Apple") ,  is t h e  owner of t w e n t y  two condominium 

units i n  t h e  building known as Honto 88  Condominiums 

"Building") and operates a day care cen te r  for children. 

Plaintiff claims that i n  r e t a l i a t i o n  for not b e i n g  elected to the 

board of the Building, 

(the 

Defendants  have decided to punish the 

P l a i n t i f f  by withholding common charges and assessments made by 
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the Board of Managers of t h e  B u i l d i n g  ("Board of Managers") in 

the amount of $ 3 3 1 , 0 0 0 .  

P l a i n t i f f  also claims t h a t  Red Apple has created dangerous  

and hazardous conditions in the B u i l d i n g  and has violated the 

C e r t i f i c a t e  of  Occupancy f o r  the commercial units it owns. 

I n  i t s  Complaint, Plaintiff Honto 88 Condominiums, Inc., 

s e e k s  a judgment  foreclosing on the Notices of  L i e n  filed by t h e  

Board of Managers against the alleged owner of these u n i t s ,  

i d e n t i f i e d  a s  "Red A p p l e  Child Development C e n t e r ,  Inc." 

Defendant argues t h a t  t h e  Complaint must be dismissed 

because t h e  P l a i n t i f f  lacks standing t o  a s s e r t  any claims. 

Di s cu s s a  

"Ac t ions  may be brought or proceedings i n s t i t u t e d  by t h e  

board of  managers i n  i t s  d i s c r e t i o n ,  

the u n i t  owners ,  

respec t  to any cause of action r e l a t i n g  ta t h e  common elements or 

more t h a n  one unit." ( R P L  S339-dd). Real P r o p e r t y  Law 5339-z 

provides  that "[tlhe board of managers, on behalf of the unit 

owners, s h a l l  have a l i e n  on each unit f o r  the u n p a i d  common 

charges t h e r e o f .  * . ' I  ( R P L  5339-2). It follows that the legal 

authority to create, f i l e ,  perfect and foreclose on a lien f o r  

common c h a r g e s  rests e x c l u s i v e l y  with a condominium's board of 

on beha l f  of two or more of 

a s  t h e i r  r e spec t ive  interests may appear, w i t h  
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the requisite standing t o  commence the instant a c t i o n .  It is the 

Board of  Managers of the Building who must commence a n  a c t i o n  for 

the r e l i e f  requested. 

Furthermore, each of  the twenty two n o t i c e s  of lien for 

u n p a i d  common cha rges ,  upon which t h i s  a c t i o n  is based, is 

d e f e c t i v e  as a matter of  law because it fails to se t  f o r t h  the 

correct name of the record owner of the commercial condominium 

units. (RPL S339-aa) The Deed to the commercial units, dated 

December 23, 1998, states that the record owner of  the commercial 

units is "Red Apple C h i l d  Development Center, A Chinese School". 

However, the name of t h e  record owner of the n o t i c e s  of lien is a 

different, non-existent entity, "Red Apple C h i l d  Development 

Center ,  Inc. 'I 

Accord ing ly  it is 

ORDERED t h a t  Plaintiff's motion to e n j o i n  the Defendants  

r e n o v a t i n g  any common areas, from withholding common charges,  

selling any of the units and causing any hazardous conditions is 

denied; and it is f u r t h e r  

ORDERED t h a t  Defendants cross-motion t o  dismiss the 

Complaint is granted and t h e  Complaint is dismissed; and it is 

f u r t h e r  
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Dated: 

--&---- 
HON. WALTER $3. TOLUB, J . S . C .  
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