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SUPREME CQURT QOF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

HONTO 88 CONDOMINIUMS, INC.,
Index No. 110827/07
Plalntiff, Mtn Seq.001
-against-

RED APPLE CHILD DEVELOPMENT CENTER,
A CHINESE SCHOOL, BANK OF CHINA, NEW

YORK BRANCH, XIAOPING FAN PRESIDENT OF
RED APPLE CHILD DEVELOPMENT CENTER, A p
CHINESE SCHOOL AND INDIVIDUALLY, ZIMING ,‘

SHEN AS TRUSTEE OF RED APPLE CHILD s
DEVELOPMENT, A CHINESE SCHOOL, AND 406‘ 0

INDIVIDUALLY, 0
% ’ 2005

Defendant.

WALTER B. TOLUB, J.: ey

This is a motion made by the Plaintiff to enjoin the
Defendants from; (1) withholding common charges; (2) renovating
any common areas; (3) selling any of the units; and (4) causing
any hazardous conditions. Defendants cross-move for summary
judgment dismissing the Complaint pursuant to CPLR 3212.

Facts

Defendant, Red Apple Child Development Center, A Chinese
School (“Red Apple”), is the owner of twenty two condominium
units in the building known as Honto 88 Condominiums (the
“Building”) and operates a day care center for children.
Plaintiff claims that in retaliation for not being elected to the
board of the Building, Defendants have decided to punish the

Plaintiff by withholding common charges and assessments made by
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the Board of Managers of the Building (“Board of Managers”) in
the amount of $331,000.

Plaintiff also claims that Red Apple has created dangerous
and hazardous conditions in the Building and has violated the
Certificate of Occupancy for the commercial units it owns.

In its Complaint, Plaintiff Honto 88 Condominiums, Inc.,
seeks a judgment foreclosing on the Notices ofILien.filed by the
Board of Managers against the alleged owner of these units,
identified as “Red Apple Child Development Center, Inc.”

Defendant argues that the Complaint must be dismissed
because the Plaintiff lacks standing to assert any claims.

Discussion

“"Actions may be brought or proceedings instituted by the
board of managers in its discretion, on behalf of two or more of
the unit owners, as their respective interests may appear, with
respect to any cause of action relating to the common elements or
more than one unit.” (RPL §339-dd). Real Property Law §339-z
provides that “[t]he board of managers, on behalf of the unit
owners, shall have a lien on each unit for the unpaid common
charges thereof. . .” (RPL §339-~z). It follows that the legal
authority to create, file, perfect and foreclose on a lien for
common charges rests exclusively with a condominium’s board of

managers.

Therefore, Plaintiff here, Honto 88 Condominiums Inc., lacks




the requisite standing to commence the instant action. It is the
Board of Managers of the Building who must commence an action for

the relief requested.

Furthermore, each of the twenty two notices of lien for
unpaid common charges, upon which this action is based, is
defective as a matter of law because it fails to set forth the
correct name of the record owner of the commercial condominium
units. (RPL §339-aa) The Deed to the commercial units, dated
December 23, 1998, states that the record owner of the commercial
units is “Red Apple Child Development Center, A Chinese School”.
However, the name of the record owner of the notices of lien is a

different, non~existent entity, “Red Apple Child Development

Center, Inc.”
Accordingly it is

ORDERED that Plaintiff’s motion to enjoin the Defendants
from withholding common charges, renovating any common areas,

selling any of the units and causing any hazardous conditions is

denied; and it is further

ORDERED that Defendants cross-motion to dismiss the

Complaint is granted and the Complaint is dismissed; and it is

further




ORDERED that the Clerk is directed to enter judgment

accordingly.

This memorandum opinion constitutes the decision and order

of the Court.

Dated: 7/'3(/559
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HON, WALTEgig. TOLUB, J.S5.C.




