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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
_______-______-_______L_C_____L_______)_ 

CARLOS MORALES and OLGA MOWLES, 
X 

Plaintiff a ,  
Indax No.116623/05 
bftn smq. 0 0 1  

- aga i n s  t- 

OLDCASTLE GLASS, I N C . ,  
NEW YORK, a / k / a  FLORAL 
CORPORATION gYSTEM, 

a / k / a  OLDCASTLE 
GLASS and CT 

ay this motion Defendant  Oldcastle Glass, 

seeks summary judgment dismissing Plaintiffs‘ complaint i n  I t s  \-  
e n t i r e t y  p u r s u a n t  t o  CPLR S3212. 

P.ots 

On November 10, 2004,  Oldcastle was delivering panes of 

glazs to McKenzie Group a t  its Manhattan office. 

C a r l o s  Morales (“Plaintiff” o r  “Morales”) the Shop Foreman of 

McKenzie Group, f o r  disputed r easons ,  was h e l p i n g  an Oldcastle 

employee unload the glass panes.  D u r i n g  the unloading process 

t h e  g lass  pane either slipped or was l e t  go and fell onto 

Plaintiff‘s leg. 

Plaintiff 

On the evening of t h a  incident, Plaintiff was b r o u g h t  to the 

Peninsula Hospital Center where he complained of p a i n  and 

swelling in his left leg which r a d i a t e d  above his left knee. 

medical records from that day indicate t h a t  t h e  P l a i n t i f f  

The 
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sustained s o f t  t i s s u e  swelling and a hematoma' in his l e f t  c a l f .  

(LaFond Aff. Exs. G-K). Plaintiff left the h o s p i t a l  t h a t  same 

evening. 

Then,  on November, 16, 2004, P l a i n t i f f  went to North Shore 

University H o s p i t a l  complaining of pain  in his left calf. 

P l a i n t i f f  was hospitalized for five days t o  a s c e r t a i n  whether 

Plaintiff had compartment syndrome2. 

P l a i n t i f f ' s  left leg and knee revealed no fractures. 

X-Rays and an M R I  of 

P l a i n t i f f  was discharged from the h o s p i t a l  on November 20, 

2004 after all his tests came back negative and s t a t i n g  to t h e  

doctors and nur9es t h a t  he felt ba t t e r ,  that his p a i n  decreased 

and that h e  only had mild c a l f  tenderness. In his discharge 

diagnosis, Dr. Kerkar  stated t h a t  t h e  P l a i n t i f f  had trauma to the 

skin and a s l i g h t l y  swollen leg but that h e  d i d  n o t  h a v e  

compartment syndrome. 

& f l e x  and i n s t r u c t e d  to see Dr. Shastri t h e  following week. 

P l a i n t i f f  was discharged to h i s  home on 

On December 20, 2004, Dr. F a z z i n i ,  a n e u r o l o g i s t ,  issued a 

report  and a rehabilitation p l a n ,  The plan consisted of  t h e r a p y  

3-4 t i m e a  per week for 4-6 w e e k 8  followed by a re-evaluation. 

The doctor also s t a t e d  t h a t  Plaintiff could r e t u r n  to full work 

I 

defines a hematoma as: a localized swelling filled . .  'The 
with blood resulting from a break in a blood vessel. 

'A condition where internal bleeding builds up excessive pressure on arteries, nervee 
bones and muscle mass causing permanent damage. 

L 
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d u t y  on December 2 1 ,  2004. 

On December 2 8 ,  2004, the attending p h y s i c i a n  K.V.  

T h e r e a f t e r  he retuxned to work.' 

Krishanastry, MD, saw P l a i n t i f f  f o r  a fallow up visit and noted 

t h a t  t h e  hematoma was r e s o l v i n g  in h i s  left l e g ,  t h a t  there was 

no evidence of compartment syndrome, t h a t  he was ambulating 

normally and that he had no symptoms of p a i n  of symptoms of 

infection. 

Plaintiff underwent rehabilitative t h e r a p y  at Five Towns 

Medical Care, PC from December 2004  t h r o u g h  June 2005.  There is 

no indication of treatment after t h i s  time. 

Plaintiff commenced this action against Oldcastle on 

November 2 2 ,  2005 c l a i m i n g  serious injury and t h a t  d e f e n d a n t  was 

negligent i n  h a n d l i n g  and secur ing  the glass panes .  P l a i n t i f f ' s  

wife,  Olga Morales, seeks damages f o r  loss of consortium a s  a 

r e s u l t  of h e r  husband's i n j u r i e s .  

A t  some p o i n t  a t  t h e  end of 2 0 0 5  o r  i n  e a r l y  2006,  Plaintiff 

moved to Puerto Rico and began working f o r  St. James S e c u r i t y  as 

a s e c u r i t y  guard f o r  over t w o  yaars. 

P l a i n t i f f  went to an orthopedist, Dr. Ortiz. Dr. O r t i z  met w i t h  

P l a i n t i f f  twice, once on March 17, 2006 and once on Februa ry  25, 

2008. 

While i n  Puerto Rico ,  

'~lthough PlaintifPs attorney vaguely states in his affirmation that at some point Plaintfi 
was forced to leave his job because of his condition. However, the rccord is void of any 
indication BS to what Pleintiff s responsibilities were nt McKentit Group or even when he left 
his employment 
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In Dr. Ortiz's March 17, 2006  report he states: 

In my opinion, w i t h  a reasonable degree o f  
medical c e r t a i n t y  this i n j u r y  is causally 
related to the acc ident  of 1 1 / 1 0 / 0 4 .  The 
condition is permanent and equal t o  a 
schedule loss of 15% in the l e f t  leg. . . 

Dr. Ortiz's r epor t  dated Februa ry  25, 2008 states: 

Patient needs to be examined on a regular 
basis f o r  this condition. Per iodic  rehab 
sessions are indicated. I n  my o p i n i o n ,  w i t h  
a reasonable degree of medical c e r t a i n t y  t h i s  
i n j u r y  is causally related to the accident of 
11/10/04. T h e  condition is permanent and 
e q u a l  to a schedule loss of use of 15% In the 
left l e g .  . . 

Defendant argues that r e g a r d l e s s  o f  t h e  cause of the injury, 

Plaintiff d i d  n o t  sustain a serious i n j u r y  as defined by Article 

51 of t h e  I n s u r a n c e  law and that t he re fo re  the complaint shou ld  

be dismissed. Plaintiff argues t h a t  there are  i ssues  of f a c t  

precluding summary judgment. 

TO prevail on its motion f o r  summary judgment, Defendant  h a s  

the initial burden of establishing that it is entitled t o  summary 

judgment. Once t h e  moving p a r t y  has  satisfied it s burden, it 

s h i f t s  to tha Plaintiff to establish by admissible evidence the 

e x i s t e n c e  of a f a c t u a l  issuer requiring a t r i a l  of t h e  a c t i o n  (m 
E, V 6 6  NY2d 965 

( 1 9 E 5 1 ) .  Hare, the issue presented is s t r i c t l y  whether P l a i n t i f f  

s u s t a i n e d  a "serious Injury" as def ined  by Article 51 o f  t h e  

4 
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Insurance Law. 

Recovery of n o - f a u l t  benefits under  Article 51. of the 

Insurance Law, a l s o  known a s  t he  "NO F a u l t  Law", requires that 

t h e  plaintiff's injuries a r i s e  o u t  of t h e  "use OK operation" of  a 

motor vehicle, and t h a t  p l a i n t i f f  sustain a "ser ious  i n j u r y "  as 

d e f i n e d  in t h e  s t a t u t e .  The v e h i c l e  must a l s o  be the proximate 

cause of plaintiff's injury (-on V .  Lurnbeuaens Mut. Cas. GO,, 

B B  NY2d 211 [1996]). Here, plaintiff claims h e  was i n j u r e d  while 

assisting w i t h  the un load ing  of 5 delivery t r u c k .  The l o a d i n g  

and un load ing  of a vehic le  constitutes the "use or  o p e r a t i o n "  of 

a motor vehicle under Art i c l e  5 1  of the Insurance Law (- 

y. Emerv World WLdp. Deliverv C 4 m L ,  93 NY2d 5 5 4  [19991). T h a t  

being said, the No F a u l t  statute a p p l i e s  t o  this case. 

The No F a u l t  Law was adopted by the L e g i s l a t u r e  t o  a s s u r e  

t h e  prompt and full compensation f o r  economic loss and to provide 

for non-economic loss i n  case of ser ious  i n j u r y  ( U a r l v  v ,  0- 

cee In c., 96 NY2d 2 9 5  [2001] c i t i n g  W Q m e r v  v. O d e l s ,  

39 NY2d 41[1975]). Article 51 of t h e  Insurance Law d e f i n e s  

s e r i o u s  i n j u r y  as: 

"Serious injury" means a personal  i n j u r y  
which xesults in death; dismemberment; 
significant disfigurement; a fracture; l o s s  
of a fetus; permanent loss  of use of a body 
organ, member, f u n c t i o n  or system; permanent 
consequential limitation of use of a body 
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organ or member; significant limitation of 
use of a body function o r  system: or a 
medically determined i n j u r y  or impairment of 
a nonpermanent n a t u r e  which p r e v e n t s  the 
injured person from performing substantially 
all of t h e  material acts which constitute 
s u c h  person's u s u a l  and customary d a i l y  
activities for not less  than n i n e t y  days 
during the one hundred eighty days 
immediately following the occurrence of t h e  
i n j u r y  or impairment. 

I n s u r a n c e  Law 55102 ( d )  . 
The term "serious injury" i s  narrowly defined. T h e  No F a u l t  

law was adopted by t h e  Legislature t o  correct recognized problems 

under t h e  common law tort:  system of compensating automobile 

accident  claimants ( w i  v, E l m ,  5 7  N Y 2 d  230  [ 1 9 8 2 1 ) .  T a c i t  

i n  the enac tmen t  i s  t h a t  any i n j u r y  not falling within the 

s t a t u t o r y  definition of s e r i o u s  i n j u r y ,  19 minor and a trial by 

j u r y  is no t  permitted u n d e r  t h e  n o - f a u l t  system (u.1. T h i s  

court  is required to an9wer t h e  t h r e s h o l d  question of whether t h e  

P l a i n t i f f  has e s t a b l i s h e d  a prima facie case that he sustained a 

s e r i o u s  injury within t h e  meaning of t h e  s t a t u t e .  

Al though  the s t a t u t e  s e t a  f o r t h  eight specific categories of 

serious injury, f r o m  w h a t  can be gleaned from t h e  p a r t i e s  p a p e r s ,  

we are o n l y  concerned with whethe r  t h e  P l a i n t i f f  suffered a 

serious i n j u r y  with regard t o :  [ l l p e r m a n e n t  conaequential 

limitation of use of a body organ Or member; (2)significant 

limitation of  use of a body organ or member; and ( 3 )  a medical 

determined injury ox impairment of a non-permanent n a t u r e  wh ich  

6 
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p r e v e n t s  t h e  injured person from performing  the usual and 

customary d a i l y  activities f o r  no less than ninety days during 

t h e  one hundred  and eighty days immediately following the 

occurrence of the injury or  impairment. 

ion of a Bodv flenbw 

c a n t  -ion af Use nR a Bodv Orwin QT Memar 

The No Fault Law was designed to keep minor personal injury 

cases out of court ( U c a r i  v, E l U &  , 57 NY2d 2 3 0  [ 1 9 8 2 1 ) .  The 

words in the statute are construed in a m a n n e r  consistent with 

the Legislative intent. The word "aignificant" a s  used i n  the 

statute pertaining to the limitation of use o f  a body member o r  

function is c o n s t r u e d  t o  mean something more t h a n  a minor 

limitation of u s e  (u . ) .  A minor,  m i l d  o r  s l i g h t  limitation of 

use is classified as insignificant within t h e  meaning o f  t h e  

statute (a- ) . 
A review of Plaintiff's objective medical records indicates 

that l e s ~  than two months a f t e r  the i n c i d e n t ,  the treating 

physician determined t h a t  the plaintiff showed no evidence of 

compartment syndrome, was ambulating normally and had no symptoms 

of  infection OK p a i n .  Plaintiff's o n l y  symptom was swelling. 

P l a i n t i f f  relied upon the reports of Dr. Ortiz to s u p p o r t  

his c l a i m  of s e r i o u s  i n j u r y .  However, DI. Ortiz first saw the 

Plaintiff on March 17,  2006 and then a g a i n  on February 2 5 ,  2008, 

almost t w o  y e a r s  a f t e r  the incident and a f t e r  this action w a s  

7 

[* 8 ]



commenced by the Plaintiff. 

Dr. Ortiz performed physical examinations on Plaintiff and 

found t h a t ,  i n  r e l e v a n t  p a r t :  (1) h i s  gait was normal; (2) h i s  

alignment was symmetrical; 

experienced "slight" discomfort i n  his lsft calf; 

a f u l l  s q u a t  with o n l y  a " t i g h t "  sensation in h i s  l e f t  c a l f ;  

r ange  of motion in both knees was normal; 

stable; 

(8) no swelling in t h e  knee j o i n t s ]  ( 9 )  patellar alignment:  and  

tracking were normal; (10) l e f t  c a l f  was swollen: and (11) range 

of motion of t h e  l e f t  a n k l a  was normal and p a i n  free. Dr. Ortiz 

c o n c l u d e d  t h a t  the diagnosis wa8 a contusion of the left calf  

with hematoma formation. 

( 3 )  when he  stood on h i s  t o e s  h e  

( 4 )  he c o u l d  do 

( 5 )  

( 6 )  ligaments are 

( 7 )  McMurray and A p l e y  tests were negative on both s ides;  

The examination revealed t h a t  t h e  l e f t  knee and a n k l e  were 

normal w i t h  no loss of range of motion end n o t  restrictions were 

placed upon Plaintiff. 

The objective medical evidence from t h e  date of t h e  a c c i d e n t  

through February 2008,  demonstrate tha t :  Plaintiff s u s t a i n e d  a 

hematoma. Plaintiff's claim that he feels p a i n  and discomfort 

when he stands on his heals and toe3 and t h a t  he feels a t i g h t  

s e n s a t i o n  when he squats, does no t  overcame the classification of 

t h e  i n j u r y  as m i n o r .  

H O w e v ~ r ,  D r .  O r t i z  s t a t e s  t h a t  " t h e  condition i s  permanent 

and equal to a schedule loss  of use of 15% of the left leg". 

I 

1 
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Dr. Ortiz's evaluations of Plaintiff's loss of  l e g  use a re  of 

l i m i t e d  e v i d e n t i a r y  value since, noticeably absent f rom his 

report, is a n  identification of any d i a g n o a t i c  t e s t  performed 

indication of what t h a t  f i n d i n g  was based o n .  

There are no  object ive medica l  findings and diagnostic tests 

t h a t  support Dr. Ortiz's conclusion that Plaintiff su f fe red  a 

"permanent" i n j u r y  w i t h  "significant limitationa". 

r e p e t i t i o n  of the word "Permanent'' i n  an a f f i d a v i t  of a treating 

physician is insufficient to establish serious i n j u x y  and summary 

judgment shou ld  be granted when the p l a i n t i f f ' s  evidence iS 

limited t o  conclusory assertions t a i l o r e d  t o  meet s t a t u t o r y  

r e q u i r e m e n t s  ( L O D ~ Z  v .  -, 65 N Y 2 d  1017 [ 1 9 8 5 1 ) .  

The mere 

Plaintiff a130 argues  that t h e  "permanent loss" pred ica t e  

does not require t h a t  t h e r e  be  a total loss of t h e  use of a body 

organ  or member, but rather that t h e  permanency c a n  be referred 

to as a c o n s t a n t  p a i n .  However, the Court of Appeals held t h a t  

when Plaintiff's proofs i n d i c a t e  a soft tissue i n j u r y ,  a9 is t h e  

case in t h e  instant action, p a i n  may not  form t h e  basis of a 

serious i n j u r y  under such circumstances (Schesr v ,  m, 7 0  

NY2d 678 [1987)). The subjective quality of P l a i n t i f f ' s  p a i n  

does n o t  f a l l  within the objective verbal definition of  ser ious  

injury a s  contemplated by the No F a u l t  Insurance Law (U.,  c i t i n g  

di v ,  Ellis , 5 7  N Y 2 d  [19821 see also Fliscb v ,  Walter3 I 42 

AD3d 682 13d Dept 20071) - It f o l l o w s  t h a t  P l a i n t i f f ' s  p e i n  does 

9 
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n o t  r a i a e  a triable issue of fact for t h e  j u r y .  

Additionally, there is no indication t h a t  Plaintiff received 

treatment o the r  than the treatment in Five  Towns Medical Care, 

PC. 

P l a i n t i f f  sought no f u r t h e r  medical treatment u n t i l  he visited 

Dr. Ortiz in March of 2006,  a f t e r  t h i s  case  was commenced. While 

a gap in treatment or a cessation of treatment is n o t  

dispositive, a plaintiff who terminates t h e r a p e u t i c  measures 

following t h e  acc ident ,  while claiming s e r i o u s  i n j u r y r  must offer 

Tha t  treatment Lasted for six months and ended i n  J u n e  2 0 0 5 .  

aome reasonable explanation f o r  having done so (,E!@&Wlls V .  

a, 4 NY3d 2 7 8  [ 2 0 0 5 ] ) ,  Here, P l a i n t i f f  c l a i m s  in a 

conclusory fashion that his treatment was continuous. 

n o t h i n g  i n  t h e  record showing t h a t  to be the case.  

provided no explanation as to why he failed t o  p u r s u e  s u c h  

treatment. 

There i s  

P l a i n t i f f  has  

Proof  of a hematoma and sof t  t i s s u e  i n j u r y  without 

a d d i t i o n a l  objective medical avidence  establishing that t h e  

accident  r e s u l t e d  i n  significant p h y s i c a l  Limitations, is not 

alone sufficient to e s t a b l i s h  a " s e r i o u s  i n j u r y "  under  t h e  No 

F a u l t  Law (- v. Per% 4 NY3d 5 6 6  [ZOOS]). A s  a matter of 

law, Plaintiff is unable to establish a pe rmanen t  consequential 

limitation of a body organ or member n o r  a significant limitation 

Of use of a body organ or member and therefore is unable to 

establish a serious injury under A r t i c l e  5 1 .  

10  
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3 m - u  1 

The last category o f  the s t a t u t e  s t a t e s  that a serious 

i n j u r y  n a y  be "a medically determined i n j u r y  ox impairment of a 

nonpermanent nature w h i c h  prevents t h e  injured person  from 

performing substantially a l l  of the material a c t s  which 

constitute such p e r s o n ' s  u s u a l  and customary d a i l y  activities for 

n o t  less than n i n e t y  days during the one hundred  e i g h t y  days  

immediately following t h e  occurrence  o f  t h e  injury or 

impairment." 

t h a t  t h e  person h a s  been curtailed from per fo rming  h i s  usual 

a c t i v i t i e s  t o  a great e x t e n t ,  rather  t h a n  some slight curtailment 

(LiCari v .  E l L U L L  , 57 NY2d 230 [1982]). A s  t o  t h e  statutory 

90/180 day per iod  of disability r e q u i r e m e n t ,  i t  is considered a 

necessary condition to the application of the s t a t u t e  (2d.J. 

Where the statute i s  specific, am it is here, t h a t  t h e  p e r i o d  of  

disability be  f o r  n o t  less t h a n  n i n e t y  days d u r i n g  t h e  immediate 

one hundred  and e i g h t y  days immediately following t h e  injury o r  

impa i rmen t ,  the Legislature has  made it  clear t h a t  t h e  d i s a b i l i t y  

f a l l i n g  within t h e  t h r e s h o l d  period m u s t  be proved along with 

other statutory requirements in order t o  establish a prima f a c i e  

case of s e r i o u a  i n j u r y  (fi.)* 

The words "substantially a l l "  is c o n s t r u e d  to mean 

T u r n i n g  to the c a s e  before thia cour t ,  P l a i n t i f f  claims that 

h i s  i n j u r i e s  were se r ious  within the meaning o f  the s t a t u t e  i n  

t h a t  he was prevented, f o r  at l e a s t  n i n e t y  days, f rom performing 

11 
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substantially a l l  of the mate r i a l  a c t s  which  constituted his 

daily a c t i v i t i e s .  

permitted to begin full rime work, without a n y  limitations O K  

r e s t r i c t i o n s ,  4 7  days after the incident, Additionally, after 

P l a i n t i f f  was permitted to return to work, there was n e v e r  a n y  

medical directive t o  r e f r a i n  from working. 

However, it is undisputed that P l a i n t i f f  was 

Plaintiff r e l i e s  on his affidavit and on t h e  a f f i d a v i t  of 

Dr. Ortiz. Howeverl Dr. Ortiz d i d  n o t  examine the Plaintiff 

u n t i l  well a f t e r  the one hundred and eighty day  period exp ired .  

Proof rendered i n  connection w i t h  the 9O/lSO category a f t e r  t h e  

one hundred and e i g h t y  day period is i n s u f f i c i e n t  as  a matter of 

l aw (Comers v. CUZ Ci tv.  i n c L  , 2002 NY Slip Op. 01665 [2"d 

Dept 20021 1 ,  

Furthermore, Plaintiff did not submit a n  affidavit from the 

treating physician Dr. Krishanastry, or P l a i n t i f f ' s  n e u r o l o g i s t  

Dr. F a z z i n i ,  indicating that he could n o t  perform substantially 

a l l  of h i s  u s u a l  and customary activities f o r  n i n e t y  days i n  t h e  

immediate one hundred and e i g h t y  days following t h e  i n c i d e n t .  I n  

his affidavit P l a i n t i f f  states that h i s  l i f e s t y l e  changed and 

t h a t  he experienced paid  w h i c h  he a l l e v i a t e d  using over t h e  

counter  medication. P l a i n t i f f ' s  s t a t e m e n t s  are conclusory and 

insufficient and fail to create a triable issue of fact. It 

fOllows t h a t  P l a i n t i f f  is unable to establish serious i n j u r y  a s  a 

mattar of l a w  unde r  this section of the s t a t u t e .  

12 

[* 13 ]



The cour t  has considered P l a i n t i f f ’ s  o the r  arguments and 

f i n s  them unavailing. 

Oldcastle is dismissed i.n its e n t i r e t y .  

It follows that the Complaint a g a i n s t  

Accordingly, it is 

ORDERED t h a t  Defendant’s mot ion  for summary judgment i s  

granted and the Complaint is dismissed; and it is f u r t h e r  

ORDERED that t h e  C l e r k  of t h e  C o u r t  is directed to enter 

judgment accordingly. 

Counsel f o r  t h e  remaining p a r t i e s  a r e  t o  appear for a 

conference on September 5 ,  2008 at 1 1 : O O  am a t  60 Centre Street, 

room 335. 

T h i s  memorandum o p i n i o n  constitutes the decision and order 

of  the C o u r t .  
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