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SCANNED ON 811 112008 

SUPREME COURT OF THE STATE OF NEW YORK - 

PRESENT: KlBBlE F. PAYNE 

COUNTY 

PART 4 

-laeewm 

Justice 

JOHN DEVINE INDEX N O .  

- v -  

NEW YORK CITY HOUSING AUTHORITY 

MOTION DATE 02-1 5-08 

MOTION SEO. N O .  00 1 

MOTION CAL. N O .  

The following papers, numbered 1 to 3 were read on this motion for Article 78 

Uotice of Motion/ Order to Show Cause - Affidavits - Exhibits ".. 

4nswering Affidavits - Exhibits 

bplying Affidavits 

PAPERS NUMBERED 

1 

2, 3 

Cross-Motion: Yes No 

Upon thc foregoing papers, the motion is decided in accordance with the annexed 
hdgement43ecision. 

)ated: August 6, 2008 
J. S. C; 
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c h a l l e n g e s  a determina t i”or1  of r e s p o n d e n t  N e w  Ynr-k C i t y  Hnusirlg 

A u t h o r i t y  ( “ N Y C H A ” )  d a t e d  Oc tobe r  2 3 ,  2006, which dj,srnissed his 

r e m a i n i n g - f a m i l y  m e m b e r  grievance. 

pursuant t o  CPLR 3211 ( a )  ( 4 )  arid (5), t o  d i s m i s s  t h e  proceedj.rl9 

on the grounds t h a t  it i s  b o t h  t i m e - b a r r e d  and  barred by res 

NYCHA now cross-moves, 

I 
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'Yhe r e  f t: e r , p e  t i t i one L c: orwie ri  red a r i  a r t. i c I e 7 8 p r or:e e d i  II y 

(:lhnllcnqincj N Y C H A '  s d e t e r m i n a t  1-1, under-  11-1dex NO. 400112/1)/. 

N Y C H A  ar.iswereci i.he pe1.i I L i o r i ,  ~ 1 1 ~ 1  a:-;sertetl t . l i a k  pet . i l - . ioner  had 

fai.1.ed t..c rem,:.lj ii c:ur'r-erit. i ri use a n c i  c)r,ci.~panc:y, and t.hat. i t. h a d  

a c t e d  i n  a c c o r d a n c e  w i t h  corit r o l l i n g  law. A f - t  er p e t i t i o n e r  

f a i 1 e d I:. c) a p p e ;i r f o r o II ;'I 1. a 1:'q 11 m c 11 t. i) 11 J u  1-1 e 1 8 , 2 0 0 7 , t. Ir-I e 

p r o c e e d i n g  was m a r k e d  off c a l e n d a r .  

I r i  s u p p o r t  of  the i n s t a n t  p e t i t - i o n ,  pe t iLior - ie r  alleges t h a t  

he h a s  1 i v e d  a t .  t h e  p r e m i s e s  for 4 %  y e a r s ,  a n d  t o o k  care of h i s  

b r o t h e r ,  t . h c  t e n a n t  of r e c o r d ,  who h a d  AIDS f o r  1(3 y e a r s .  Ori 

A p r i l  2 ,  2 0 0 5 ,  p e t i t . j . o n e r ' s  bxothe l :  was t r a g i c a l l y  k i l l e d  i n  an  

au tomobi l e  a c c i d e n t .  P e t i . t i o n e r  was a b l e  t o  pay r en t  for 1 4  

months u n t i l  h e  l o s t .  his p a r t - t i m e  job and went on w e l f a r c .  He 

states t h a t  t i i s  ca seworke r  i s  w i l l i n g  t o  p a y  his rent i f  he 

o b t a i n s  a r e c e i p t  or l e a s e  w i t h  h i s  name on i t .  

An a r t i c l e  78 p r o c e e d i n g  a g a i n s t  a p u b l i c  "body o r  o f f i c e r  

m u s t  be commenced w i t h i n  f o u r  m o n t h s  a f t e r  the d e t e r m i n a t i o n  t o  

be rev iewed becomes f i n a l  and bir iding" (CPLR 2 1 7  [I]). An ayeri(;y 

d c t e r m i n a t . i o n  is f i n a l  when t h e  p e t j . t i o r i e r  i s  a g g r i e v e d  by  t-he 

d e t e r m i n a t i o n  ( M a t t e r  of' Bioriclo v N e w  York  S t a t e  Bd. of' P a r o l e ,  

60 NY2c3  832, 1134 [1983]). 

Hcre, N Y C H A  submi t  :I; affidavit:.:.; of s e r v i c e  showir-l<j t h a t ,  

p u r s u a n t  t o  i t s  regul AI' m a i l i n g  proc :cdures ,  i t  s e n t  i t s  

d e t e r m i n a t j . ( ~ n  of  s t c i t u s  t o  petj.t:.ioner on December 5, 2006. 

2 

[* 3 ]



P e t i t i ci r-1 e r c: o ~ m e  11 c: e d t 1-1 i s p r (3 (:e e rri i 1-1 y o 1-1 D e  c ernL e r 3 1 , 2 0 0 7 

CPLK 3013) , or m o r ( :  t . h a n  (:i.qht T,:I:-II~-~Z; a f t e r  t.hc st.at.1.1t.e of 

1 i r r i i  I.aI.i(-jns e x p i r e d .  Pe t.itic>i-:ef :.ioe:; noi. assert t l h c l t  clny toll 

a p p l i c : ~ .  A1 thouc3t1 t.he court. i s n o t  i.in.syrnpathet.i (.: 1.u i:he 

s i. gin i f i c : a r i t  t l i  f f i c : u l  I-. i e s (.:le s (-: r ihed i r i  t.h e pet. i i: i 01-1 , t h e  (:our t 

does not have thc a u t h 0 r i t . y  t.o c x t c n d  thc s t a t . i . i t e  o f  1 irnil.aI.ior-is 

(McCoy V .  F c ! ~ I I ~ ~ ~ I I ,  99 NY2d 29.5, .300 [2002] ) . It. i s  well s e t t l e d  

L1-iat “ A  S t . a t u t e  o f  L i m i t a t - i o n s  i s  n o t  open to clisc:r-etion;iry 

change by t.he courts r io  m a t t e r  h o w  compe l l ing  t . h e  ci.rcums liarices . ” 

( A r n o l d  v Maya.2 R e a l t y  Co. I n c . ,  299 NY 57, 61) [1949] ) T h u s  

c i c s p j  t.e the r-epr:al.ecJ. c a l a m i t i e s  endured  b y  t h i s  pet.j.t.ior.ier arid 

h i s  f a m i l y ,  the court. i s  constrained t.o d i s m i s s  t h i s  proceeding 

a s  t i m e - b a r r e d  (sce Matter o f  Stephens v N e w  York C i t y  [ l o u s .  

A u t h . ,  293 A D 2 d  3113 [ l s t  Dcpt], Iv d e n i e d  98 N Y 2 d  610 [1002]; 

B l a c k m d n  v N e w  Y o r k  C i t y  I J o u s .  A ~ i t h .  , 280 A D 2 d  324, 325 [ l s t  Dcpt 

20011 ) . A c c o r d i n y l y ,  i t  i s  

( s (3 c 

ORDERED t-hat. the c ross -mot ion  b y  r e s p o n d e n t  New Y o r k  C i t y  

Hnus j .nq  A u t h o r i t y  t o  dismiss the p r o c e e d i n g  i s  y r a n  Led; a n d  i t  i.s 

f l 1  L I-. 1-1 e II‘ 

A D J U D G E D  that. t.he petition i s  denied and t h e  proceeding is 
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Court 

ENTER : 
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