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Tha following papers, numbered 1 to 3 were read on this motion for Article 78

PAPERS NUMBERED

Notice of Motion/ Order to Show Causes — Affidavits — Exhibits ... 1

Answaring Affidavits — Exhibits 2.3

Replying Affidavits

Cross-Motion: ll_dYes L No

Upon the foregoing papers, the motion is decided in accordance with the annexed
Judgement/Decision.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 4

In the Matter of the Application of
JOHN DEVINF,

Petitlioner, 40 73/02_//07

For a Judgment Pursuant to Arlicle 78 Index No. ==S49824L00-
ol the Civil Practice Law and Rules,
Judgment/Dacision

—against-
NEW YORK CITY HOUSING AUTHORITY, dz&__t.

espondent. ey, *’fﬁ&nwj
entry. ¥ Qannm D% Semegn ,‘gjﬂ C-'0umy Clork
KIBBIE F. PAYNE, J.: ). et 1 “‘—’ﬂ"hntc,.,*-‘ Atatlve e

In this article 78 proceeding, petitioner, John Devine,
challenges a determination of respondent New York City Housing
Authority (“NYCHA”) dated October 23, 2006, which dismissed his
remaining-family member grievance. NYCHA now cross-moves,
pursuant to CPLR 3211 (a) (4) and (5), to dismiss the proceeding
on the grounds that it is both time-barred and barred by res
judicata.

Petitioner is the brother of the former tenant of record,
Thomas Devine, of 419 West 19th Street, Apartment 5-D, New York,
New York (the “premises”). Petitioner brought a remaining-family
member grievance before NYCHA, asserting that he had been
wrongfully denied a lease for the apartment. On October 23,

2006, the hearing officer dismissed the grievance because

petitioner had failed to pay use and occupancy since June 2006.
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Thereafter, petitioner commenced an article 78 proceeding
challenging NYCHA’ s determinaticon, under Index No. 400112/07.
NYCHA answered the pelilion, and asserted that petitioner had
failed to remain current in use and occupancy, and that it had
acted in accordance with controlling law. After petitioner
failed to appear for oral argument on June 18, 2007, the
proceeding was marked off calendar.

In suppert of the instant petition, petiltioner alleges that
he has lived at the premiszses for 42 years, and took care of his
brother, the tenant of record, who had AIDS for 10 vears. On
April 2, 2005, petitioner’s brother was tragically killed in an
automobile accident. Petitioner was able to pay rent for 14
months until he lost his part-time job and went on welfarc. He
states that his caseworker is willing to pay his rent 1f he
obtains a receipt or lease with his name on 1t.

An article 78 proceeding against a public “body or officer
must be commenced within four months after the determination to
be reviewed becomes final and binding” (CPLR 217 [1]). A&An agency
determination 1s final when the petitioner is aggriceved by the
determination (Matter of Biondo v New York State Bd. of Parole,
60 NY2d 832, 834 [1983]).

Bere, NYCHA submits affidavits of service showing that,
pursuant to its regular malling procedures, it sent 1ts

determination of status to petitioner on December 5, 2006.
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Petitioner commenced this proceeding on December 31, 2007 (sco
CPLR 304), or more than cight months after the statute of
limilations expired. Petitioner :does not assert that any toll
applies. Although the court 1s not unsympathetic Lo Lhe
significant difficulties described in the petition, the court
does not have thc authority to extend the statute of limitallons
(McCoy v. Foinman, 99 NY2d 295, 300 [2002]1). It is well settled
that “A Statute of Limitations is not open to discretionary
change by the courts no matbter how compelling the circumskances.”
(Arnold v Mayal Realty Co. Inc., 299 NY 57, 60 [1949]) Thus
despite the repealted calamities endured by this petitioner and
his family, the court is constrained to dismiss this proceeding
as time-barred (sece Matter of Stephens v New York City Hous.
Auth., 293 AD2d 318 |[lst Dept], 1v denied 98 NY2d 610 [2002];
Blackman v New York City Hous. Auth., 280 AD2d 324, 325 [lst Dept
2001)). Accordingly, it 1is

ORDERED that the cross-motion by respondent New York City
Housing Authority to dismiss the proceeding is granted; and 1t 1s
further

ADJUDGED that the petiftion is denied and the proceeding is




dismissed.
The foregolng conslLitutes fhe decision and judgment of Lhe

Court.
nated: August g, 2008
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