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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF' NEW YORK

BLEECKER STREET TENANTS CORP.,

Plamuff, Index No. 600053-2008

-against-
Motion Sequence 002
BLEECKLER JONES LLC, BLEECKER JONES
LEASING COMPANY, a/k/a BLEEKER JONES
LEASING COMPANY, BUFFINGTON LTD. d/b/a '
CAFI: VIVALDL, DAN YANG ZHAO d/b/a A
EASYWAY COMMUNICATIONS TECHNOLOGY /(
INC., DAN YANG ZITAO d/b/a INTERNET CYBER
CATE and all other fictitious names unknown at this
time JANE DOE and JOHN DOE, 00%
%‘ 7y

Defendants.

HON. CAROL ROBINSON EDMEAD, J.5.C.

MEMORANDUM DECISION gl

This is an action to declare certain rencwal options in a commercial lease void under the

Rule Against Perpetuitics, as codified in Estates Powers and Trusts Law (“EPTL”), and under

New York’s common law restraint against alienation.

Defendants, Blecker Jones 1LI.C and Bleecker Jones Leasing Company, a/k/a Bleeker
Jones Leasing Company (“defendants™) seek an order granting summary judgment dismissing the
complaint pursuant to CPLR 3212 and dismissing the complaint as untimely under the applicable
six-year statute ol limitations,

Background

Plaintill, Bleecker Street Tenants Corp. (“plainti(T") was formed in connection with the
conversion of the premiscs located at 277-279 Blecker Street, New York, New York (the

“Building”) to cooperative ownership. In 1983, plaintifl, as lessor, and Bleecker Jones Leuasing
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Company (“Bleecker Leasing™ or “tenant’”) as lessee, entered into a lease (the “Leasc™)
concerning the entirc commercial space located in the Building (the “Premiscs”).

Section 1.12 of the Leasc provided for an iniual term of 14 years commencing on the [irst
day afler plaintiff took title to the Building and cnding at midnight on the day before the 14"
anniversary of the commencement date.

Atissue 1s Section 1.3 of the Leuse (the “Option Clause”), which contains an option 1o
rencw the Lease (“Rencwal Options™) as follows:

Lessce 1s hereby granted nine (9) consecutive options to renew and extend the term of this
lcase as the same may be modified or amended, Each renewal option term shall be for a
period of ten (10) years and each rencwal option term shall comimence on the (irst day of
the calendar month immediately following the expiration of the immediate preceding
term ol this lcase. Each sawd renewal options [sic] may be excreised together or
successively and each shall be exercised by written notice to Lessor given at least six (0)
calendar months [“6-months’ notice™] prior to the expiration date of cach immediately
preceding term ol this lcase; provided, [urther, that in the event any option 1s not
exercised thal option and the succeeding options shall expire and no longer be available

to Lessce.

B L R

Notwithstanding the forcgoing, in the event Lessce has not heretolore timely exercised
any renewal option and provided 1.essor has not notilied Lessee of the existence of such
oplion within seven (7) calendar months prior to the date of which each term cnds [the
“7-months’ notice™], then each such renewal option shall continue to remain in effect and
Lessee may exercise such renewal option within sixty (00) days afier Lessor notified
Lessee inwriting of its vight to exercise each such option, notwithstanding the fact that
the term of said lease may have expirved. If the term shall have expired, Lessee shall
remain i possession as a month-to-month tenant until Lessor shall have complied with
the foregoing.

(Emphasis added).

Complaint
Plaintiff alleges that Bleecker Leasing, as drafter, added the Option Clausc in an attempl

to remain as lessee in perpctuity. The result of the Option Clause is that the Renewal Options

I
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would vest after the Leasc expired, therefore creating the possibility that the Renewal Oplions
would not vest within the permissible period sct forth in EPTL § 9-1.1, which codifies the Rule
Against Perpetuitics.

In its first cause ol action, plaintiff alleges that if the defendants never exercise the
Renewal Options, and plaintiff never notifies defendants in writing of their right (o do so, the
Renewal Options will remain in effect beyond both (1) the applicable perpetuities period and (2)
the expiration or termination of the Leasc, effectively suspending the power ol alicnation forever.
Such open ended Rencwal Options offend the notion of free alicnation of property, and should be
declared void under the Rule Against Perpetuities pursuant to EPTL § 9-1.1(a)

In its second cause of action, plaintifl alleges thal the Renewal Options, which may
possibly vest after the expiration of the 21-ycar perpetuitics period, also violate EPTL § 9-1.1(b),
and must be held void as against public policy unless they are either appurtenant or appendant 1o
the Leasc. The Renewal Options were cxplicitly drafted in a manner which would enable
defendants to excrcise its Rencwal Option(s) after the Lease expired. The Rencwal Options
remain cfTective after the expiration of the Lease, while defendants remain as month-to-month
tenants, unless and until plaintiff provides defendants with notice. Since defendants retain the
indelinite right to clect said options, notwithstanding the fact that the Lease itsell has terminated,
the Rencwal Options are not appurtenant to the Lease and should be declared void pursuant o
EPTT. § 9-1.1(b).

Plaintifl"s third cause of action allcges that since the Lease provides for a potentially
indelinite possession of the premises by defendants, the Court should declarc the Renewal

Options void under the common law rule against unrcasonable restraints on alicnation.
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And, the {ourth cause of action secks a declaration that Blecker Jones LLC',' Bleecker
Leasing, and their subtenants, defendants Bullington Ltd. d/b/a Café Vivaldi, Dan Yang Zhao
d/b/a Easyway Communications Technology Inc., Dan Yang Zhao d/b/a Internet Cyber Café
(collectively, “sub-tenants™) are month-to-month tenants.

Defendanis” Motion

Delendants arguc that the Option Clause was inserted to ensure that the Lease would
remain n ellect notwithstanding the partics’ failure to serve counter notices on cach other.

Pursuant to the Option Clause, should plaintfT (a1l to serve the 7-montlis notice, and
defendants not independently serve their 6-month notice, then, the impending expiration of the
Lease term 15 to be disregarded and the Lease becomes one of month-to-month. The month-to-
month term would continue until such time as plaintitff scrves a written notice on defendants
providing 60 days within which to excreise their Renewal Options. EPTL § 9-1.1 15 not
implicated becausce the Lease term is extended under the Lease on a month-to-month basis until
the expiration of the 60-Day Notice’s sixty-day period. Thus, plamtiff’s allegation that the
plaintiff might not issue the 60-Day Notice until more than 21 ycars have passed since
“termination ol the ‘Leasc’ is erroncous; the Lease, by design, does not, and cannot expire until
after issuance of the 60-Day Notice. If the term of the Lease expires, the delendants hecome
month-to-month tenants until cither parly lerminates it or defendants exercise therr renewal right.
Defendants must exercise each option prior to the expiration of the Lease. Since the Lease does

notl terminate, the Renewal Options remain continually vested and EPTL § 9-1.1 is never

: According to the Complaint, the members of Blecker Jones LLC are identical to the partners of Blecker
Lcasing, and that Bleeker Jones LLC was intended only 10 be a change in the form of entity of I3lecker Leasing, with
no change in its beneficial ownership (Complaint 9 6).
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mplicated.

Furthermore, with the Renewal Options contained within the Lease, they are appurtenant
to the Leuse, and therefore, not contemplated by EPTL § 9-1.1(b). Since the Lease term does not
cxpire, and the option is appurtenant to the Lease itsclf, there can be no remote vesting and the
Rule Against Perpetuitics is respected.

Moreover, even if the Lease were not express in establishmg that it remained in force as a
month-to-month lease, the terms of the Lease would still apply. Becausce the leaschold terms
remain extant under the Lease and there 1s no gup during which defendants have not vested
tenancy, the Renewal Opltions, appurtenant to the Leasc, ncver lapsc and do not violatc EPTL §
9.1.1.

Stmilarly, the Renewal Options do not violate the common law restraint against
alienation, the purpose of which 1s to encourage the productive usc of property by providing a
defimite person or party with vested title. The Lease herein serves to ensure the productive use
and devclopment of property by its currcnt beneficial owners by providing defendants with
assurances that its prolonged tenancy, by way ol repeated renewals, will be respected. Once so
ensured, tenants, such as defendants, are encouraged (o invest and develop thelr premises to the
highest and Dest uscs,

Finally, since the lLease was executed in 1983, the six-ycar statute of limitations
governing declaratory judgment actions expired on September 1, 1989, rendering the instant
action untimely. Even if the Courl were (o conclude that the cause of action accrued at the time
of the first renewal pertod m 1997, the statute of hmitations would have expired in 2003,

rendering the mstant action yet untimely.
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And, as there are no issucs ol matenal fact, summary judgment should be granted
defendants.

Plaintiff’s Cross-Molion

Plaintiff opposes defendants” motion and cross moves [or summary judgment.

The Leuase does not obligate plaintift (o provide two notices to defendants or to issue a
60-Day notice. The language that violates the Rule Against Perpetuitics 1s clear: in the event the
tenant does not exercise any of the Renewal Options in a timely manner, and provided that the
plaintifl has not notified the tenant of the existence ol the Renewal Options within seven
calendar months prior to the date of which the Lease term ends, the Leasce cxpires and the
Renewal Options, not the Lease, continue to remain in cffect, with absolutely no outside time
limitation prescribed. The tenant may excrerse such Renewal Options within 60 days afler
plaintifl notifics defendants of the right to excrcisc such option, notwithstanding the fact that the
term of the 1.ease may have expired. Thus, after the Lease term expires, the tenant can remain in
posscssion as a month-to-month lenant in perpeluity.

The Option Clause does not ensure that the Lease will remain in effect in the event that
notice is not sent by defendants that they arc exercising their option rights; rather, it only extends
the Renewal Options, thereby giving defendants the right to cleet its option, for an indefinite and
unmeasured period of time, notwithstanding the fact that the term of said Lease may have
expired. Although the Renewal Options originate within the Lease, it 1s irrefutably capable of
bemng exerciscd alter the Lease expires, and is capable of being separated from the [.casc,
Thercfore, the Renewal Options are not appurtenant to the Lease. Defendants” assertion that the

Leasc term’s expiration 1s (o be disregarded must [u1l. The Lease term 1s limited o a specific

O
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pertod of years, and when the Leasce expires, the tenant becomes a month-to-month tenant. The
month-to-month tenancy is a new term, for a new period, separate and distinet (rom that which
preceded, cach related to the other only m the conditions ol the original I.ecase. The month-to-
month tenancy does not serve (o extend or prolong the mitial Lease term itscll

[urther, the presumption found i EPTILL § 9-1.3 that “the creator intended the estate to be
valid” such that the parties expected the Renewal Options 1o be exercised within the 21-year
pertod does not arise, since the parties have manilested a contrary expectation that the
contingeney might oceur, and the Rencwal Options might be excercised, well beyond said time
[rame. Such presumption does not authorize the courts to rewrite instruments that uncquivocally
allow mterests to vest outside the perpetuities period. An option containing no limitation, as the
onc herein, demonstrates the parties’ intent that it last indefinitely and EPTL § 9-1.3 docs not
permit a rewriting of the option so as lo make 1t conform to the permissible period. Ilere, the
Renewal Options never “die[|”; they literally remain viable [orever, enabling defendants to
remain as month-to-month tenants years afler the Lease has expired with the options just waiting
1o be exercised. And, any ambiguitics found in the Lease must be construed against the dralter,
the deflendants herein, who in their guisc of Sponsor partnership, controlled the actions of the
plaintif with regard to the Leasc negotiations.

That the Renewal Options might vest prior to the expiration of the Lease 1s a position that
has been rejected by the courts, since the interest must vest, 10 at all, no later than 21 years afler
onc or more lives in being. In fact, the original Leasc term has expired, delendants arc presently
month-to-month tenants, and the month-to-month tenancy has already extended beyond the 21-

year period.
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Further, that defendants invested thousands of dollars to improve the Premises is
irelevant where the Lease violates the Rule Against Perpetuitics, and is void ah initio. 1n any
cvent, there have been no substantial improvements to the Prennses, and the subtenants have
made minor modilications (o the spucc 1o conform to their needs. The arcas of the commereial
space that arc the responsibihity of the defendants remamn in a constant state of disrepair.

In addition, the absence of any limitation on defendants” right to ¢xercise the Rencwal
Options serves no other purposc than to prohibit the (ree alicnation and transfer of property, with
no real obligations, or incentives, with regard to improvement (o the lcaschold. PlantilT is
prevented from cver obtaining a reasonable price for the space in accordance with the terms of
the swecetheart lcase, and 1s constantly battling defendants for the most de minimus compliance
wilh the Lease. Therelore, the Renewal Options also violate the law against unreasonable
restraint on the alicnation of property.

Furthermore, the statute of limitations delensc is inapplicable where the agrecment is
illegal and void ab initio. An agreement void at 1ts inception does not become valid by the mere
passage ol time.

Thus, plaintiff is entitled to summary judgment declaring the Rencwal Options void as
matier of law.,

Defendants’ Reply

Defendants point out that plaintill’s action was commenced only weeks alter the repeal ol
the “80/20" rule, which now no longer restricts a cooperative’s gross income [rom sources other
than their tenant-sharecholders to 19.5%. Since the Lease potentially has another 99 years

remaining, plaintiff now sceks to declare the Tease void, to get “every penny possible from™ its
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commercial space,

In any event, the Option Clause requires plaintiff to issue the 7-months notice prior to the
expiration of any term of the Lease. Once this nolice 15 served, defendants may serve the six-
month notice ol their intent to exercise the Renewal Option for another term of 10 years or for
the balance of years of all remaming options. To avoid an unintended termination of the Lease
due to mattention, the savings provision was inserted to provide that the Lease would remain in
ellect notwithstanding any failure to serve such notices. The Lease does not “lerminate™ il
plaintifT fails to issue the 7-months notice and defendants fail to issuc the 6-month notice; in such
instance, the Leasc “term’™ ceases [rom being one of years and becomes one of month-to-month.
If'the “term™ expires, the new month-to-month term springs into being under the Lease and the
provisions and Renewal Options continuc with the Lease.

Fven if the Rule Agamnst Perpetuities applies to the Renewal Options, the savings clause
and presumption of validity found in EPTL § 9-1.3 serve to preserve the leaschold and the
Renewal Options.

Nor do the Renewal Options constitute an unrcasonable restraint on the alienation of
property. The Lease does not expire when one of its tcrms of years nught. There are no
imhibitions preventing plamtiff from transferring the lce interest; delendants’ mterest is in the
leaschold. Similarly, defendants’ leaschold remams vested throughoul so it cannol be said to
inhibit plamuT from leasing to another. Further, should the Lease term expire, plainti(f can issue
the 60-day notice, thereby requiring defendants to cither exercise the Renewal Options (o

commence a new term ol years, or not, and face a termination of the month-to-month tenancy.

Thus, plamufl’s motion for summary judgment should be denied.
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Plainulf’s Reply

Defendants™ arguments regarding the “80/20" rule are irrclevant to the issue presented.
The change in law in no way diminishes the fact that the Renewal Options are void. In any
cvent, plaintiff™s action was underway before it had any knowledge of the change in the tax law.
Since there is a possibility of the Rencwal Options being excreised more than 21 years alter the
exccution of the Lease, they are void.

The perpetuities period actually passed belore 1t came to light that no notice was sent.
The original Lease term expired in 1997 and defendants have remained on the premiscs as
month-to-month tenants as ol that date. Yet, notwithstanding said expiration, the delendants,
upon proper notice from plaintiff, could now, eleven years afler the Lease expired, and 25 years
after the Lease was execuled, still elect all nine additional 10-year terms, and thercby remain as
tenants for another 90 years. As such, the Renewal Options are null and void.

The “term ol a lease” and the “terms of a lease™ have distinctly dilferent meanings.
Whereas the month-to-month tcnancy may be subject to the same terms and covenants of the
original Lease, the month-to-month tenancy is a new term for a new period. Sincc the Lcasc
explicitly reserves the right for the lessec to exercise the Rencwal Options after the mitial Leasc
term expires, they are not appurtenant to the Lease.

Further, the Lease was unilaterally drafted to do exactly what the statute prohibits. And,
for the Renewal Options to vest now, they would clearly do so outside the permitted period.

As the individuals who were members ol both the Sponsor and Bleecker Leasing
executed all of the requisite documents, the Decd and the Lease, on behalf of both the lessee and

the lessor, the obvious intent of the Renewal Options was to block the plaintiff, the grantee ol the

10
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Buildmg, [rom, in perpetuity, bemyg able to [reely dispose of its lcaschold interests in the
commercial portions of the Building, and conversely, secure said interests in perpetuity for the
benefit of Bleecker Leasing.

Analysis

As an initial matter, the six-year statute ol limitations docs not apply 1o plaintiff's action
to declare the Rencwal Options voud «b initio (see Riverside Syndicate, Inc. v Munroe, 10 NY 3d
18, 12008] [holding that the six-year statute of limitations for contract actions did not apply to
landlord's action to declare a contract void at its inception]; Svmpliony Space, Inc. v Pergolu
Properties, Inc., 88 NY2d at 484] [under EPTL 9-1.1(b), an intcrest 1s void from the outset if it
mey vest (oo remotely]). Therelore, the branch of defendants” motion to disimiss the complaint
on the ground of untimeliness 1s denied.

As to the defendants’ remaining contentions, a parly seeking summary judgment must
demonstrate that it 1s entitled to judgment as a matter of law by sctting forth cvidence to
eliminate any malterial issues of facl (Winegrad v N.Y. U Medicul Center, 64 NY2d 851, 487
NYS2d 316 [1985]). The opposing party must then demonstrate the existence of a factual 1ssuc
requiring a trial of the action 1 order to defleat the motion (Zuckerman v City of New York, 49
NY2d 557, 560, 427 NYS2d 595 [1980]).

“In New York the disposition ol property by a landowner is limited by three rules. “The
[irst two, known as the Rule Against Perpetuities, are found in subdivisions (a) and (b) ol EPTL
9-1.1. ... The third rule regulating dispositions is established by common law and invalidates

M

conveyances which impose unreasonable restraints on alienation™ (Metropolitan Transp. Auth. v

Bruken Realty Corp., 67 NY2d 156, 161 [1980|; Omath Holding Co., Inc. v City of New York,

11
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149 AD2d 179, 545 NYS2d 557 [1989]).
The Rule Against Perpetuities (or “the Rule”) as codified in EPTI. § 9-1.1 provides that
()(1) The absolute power of alicnation 1s suspended when there are no persons in being
by whom an absolute {cc or estale in posscssion can be conveyed or transformred.
(2) Every present or [uture estate shall be void in its creation which shall suspend the
absolute power of alienation by any limitation or condition for a longer period than lives
in being at the creation of the estate and a term of not more than twenty-one years.
(b) No estate m property shall be valid unless it must vest, 1 at all, not Tater than twenty-
one years after one or more lives in being at the creation of the estate and any period ol
geslation involved. . ..

LPTL § 9-1.1 1s predicated upon the public policy of the State to ensure “the productive
usc and development of property by simplifying ownership, facilitating the exchange thereol, and
frecing property from unknown impediments to alicnability” (Symphony Space, Inc. v Pergolu
Properties, 88 NY2d 400, 475 [1996] citing Metropolitan Transp. Auth. v Bruken Realty Corp.,
67 NY2d at 161]). The rules embodied in LPTL § 9-1.1 constitute nonwaivable, legal
prohibitions (Symphony Space, Inc. v Pergola Properties, 88 NY2d al 470).

EPTL § 9-1.1(a) scts forth the suspension of alienation rule and deems void any estate in
which the conveymg instrument suspends the absolute power ol alienation for longer than lives
in being at the crcation of the eslate plus 21 years (Svmplony Spuce, Inc. v Pergola Properties,
88 NY2d 4606 [19906]).

EPTL § 9-1.1(b)’s prolubition against remotc vesting deems an interest invalid “unless it
must vest, 1l at all, not later than twenty-onc years after one or more lives in being.” That is, an
mterest is void from the outset 1f it may vest too remotely (Symphony Space, [ne. v Pergolu
Properties, supra). The purpose ol this Rule 15 to “prevent unreasonable restrictions on the

alicnation ol property” (Deer Cross Shopping LLC v Stop & Shop Supermarket Co., 2 Misc 3d

12
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401, 773 NYS2d 211 [Supreme Court, New York County 2003] [interpreting EPTL §9-1.1(b)]).
The Court of Appeals has described subdivision (b) as “a rigid formula that invalidates any
intcrest that may not vest within the preseribed time period” and has “capricious consequences”
(Svmphony Space, Ine. v Pergola Propertics, supra, citing Wildenstein & Co. v Wallis, 79 NY 2d
041, 647-48]).

Unbike the EPTL 9.1-1, which *1s measured exclusively by the passage of time,” New
York's common-law rule against unrcasonable restraints on alienation requircs a casc-by-case
analysis that measurces the reasonableness ol the restraint based on its duration, purposc and,
where applicable, the designated method for (ixing the purchasce price (Svmpliony Space, Tne. v
Pergola Properties, 88 NY2d 400, citing Wildenstein & Co. v Wullis, 79 NY2d at 641, 048, 595
NE2d 828 [1992] and Metropolitan Transp. Auth. v Bruken Realty Corp., 67 NY2d 156, at 101-
102, supra).

Both the statutory and common law rules serve the same gencral purpose by limiting the
power of an owner to create uncertain future estates (Metropolitan Transp. Auth. v Bruken Realty
Corp., 67 NY2d 156, supra); the statutory rule, indirectly, by limiting the time when [uture
interests must vest; the common law rule, directly by forbidding owners to impose conditions on
conveyances which block the grantee from freely disposing of the property (/d.).

Where, as here, the partics to a transaction are corporations and no measuring lives arc
stated 1 the instruments, the perpetuities period is simply 21 years (Symiphony Space v Pergola
Properties, supra; see, Metropolitan Transp. Auth. v Bruken Realty Corp., 67 NY2d at 1601, 501
NYS$2d 300).

Symphony Space, Inc. v Pergola Properties, Inc. (88 NY2d 4606, 646 NYS2d 641 [19906]),

13
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on which plamntifl heavily relies, involved an option to purchase certain rcal property. In
Symphony, an agreement between (wo corporations gave onc of the corporations o repurchasc
option that could be exercised more than 21 years after the agreement was consummated. Afler
concluding that EPTL § 9-1.1(b) applied to conumercial options, the Court acknowledged that an
option to purchase that “origiates in one ol the lcase provisions, is not exercisable afler lcase
expiration, and 1s incapable of separation [rom the lease, known as oplions “appendant™ or
“appurtenant” Lo lcascs, “is valid even though the holder's interest may vest beyond the
perpetuities pertod™ and 1s not contemplated by EPTL §9-1.1(b). However, the purchasc option
at issue did not [all within this exempted category of options appurtenant to leases. The oplion
“was not containcd i the lease itself, but m a separate agreement,” in that the option was in no
way “affccted or impaired by . . . performance or nonperformance, actual or asserted, of any
obligation to be performed under the Leasc or any other agreement.” Also, the duration of the
option exceeded the term of the lease, in that “'defendants could compel” the sale ol the property
“even after they have ceased possession as lessee.” "The court also refused to adopt the "wait-
and-see" approach proposed by the defendant, stating that under EPTL § 9-1.1(b), an mtcrest 1s

“void from the outset 11l may vest too remoltely” (emphasis supplied).

Deer Cross Shopping LLC v Stop & Shop Supermarket Co. (2 Misc 3d 401, 773 NYS2d
211 [Supreme Court, New York County 20031 [Cahn, J.]). on the other hand, involved an option
to renevw a lease. The lease contamed an original lease term for 25 years, with three successive
options to cxtend the term of the Icasc for three scparate 10-year terms. Under the lease, the
tenant could give notice of its intention to exercise an option at any time 11 months prior to the

commencement ol the extension period. According to the Court, the “*(ailure to give the above

14
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notice did not automatically terminate the tenant's right to exercise the option.” Rather, the
owner was required to give the tenant notice that the tenant had not timely exercised the option.
Upon receipt of such notice, the tenant had an addittonal 60 days to excrcise the option. [ the
landlord failed to provide such notice on or belore a date which was 60 days aticr the owner's
notice wus given, the term of the lease was automatically extended past the expiration date to
date 60 days after the date that such notice was given by the landlord. This was subject to the
right of the tenant to terminate the Iease on 60 days' notice to the landlord.

The court noted that the Lease contained the term “Expiration Date™ and concluded that
such term did not mearn the date the lease expired, but the date when the [irst 25-year period of
occupancy cnds.

The court rejected plaintifl®s argument that the options could be exercised after the lease
cxpired and therefore did not fall under the exception set forth in Sympliony Space. Instead, the
lcase renewal options were appurtenant to the lease and thus, were not barred by the Rule
Against Perpetuitics. The Court stated that the lease provided that if the landlord failed 10
provide timely notice of the tenant’s failure to cxercisc a renewal option, then the term ol the
lcasc was extended past the “expiration date” to a date which was 00 days after the date that such
notice was eventually given by the landlord. Therclore, since the lease term was extended until
such time as the option was excrcised or the lease was ternimated, the option had to be exercised
within the term of the lease. “In other words, the lease remamed in Tull {orce and cficet and did
not end during the extended period.”

Upon the plain reading of the Option Clausc here, under the first paragraph ol the Option
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Clause, the tenant must exercisc its option to renew by giving the lessor, plaintiff herein, six
months written notice prior to the expiration of the Lease term; otherwise the failure (o exercise
the Option to Renew results in the expiration of the Option Clause, and the Renewal Options are

no longer available to the defendants.

However, under the last paragraph of the Option Clause, notwithstanding the above,
where (1) the tenant failed to timely excreise the Renewal Options and (2) the lessor/plaintiff
farled to provide 7-months notice ol the tenant’s Renewal Options, defendants’ option to renew
1s preserved until 00 days after plaintiff provides the 6-month notice. According to the Option
Clause, each Renewal Option remains m ellect, and delendants may exercise their Renewal
Options up to 60 days after plaintiff provides notice of defendants’ right to renew, cven where
the “term of sard Lease may have expired.” In the event “the term™ “expired,” the tenant is
permitted to remain in the Premises as a month-to-month tenant until the lessor/plamti [T provides
the tenant with the 7-months notice. [n other words, once either party [ails (o serve its respective
notice, the term of the Lease expires, and the term of the Lease, once for 14 years, now hecomes
onc for month-to-month.

While the “term™ ol the Lease may expire upon the failure o either party to 1ssue their
respective notices, the Lease itsell docs not. Like the renewal clause m Deer Park, the Lease, by
its own terms, permits the defendants to remain m possession of the Premises as month-to-month
tenants, and as such, the Lease docs not terminate during this extended period. The reference i
the Option Clause to “cxpired™ “term’ refers to the date when the 14-year or renewal term of the
Lease ends. This interpretation is evidenced by the language: “provided Lessor has not notificd
l.essce of the existence of such option within scven (7) calendar months prior to the date of
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which each term ends,” and “1f the rerm shall have expired, Lessee shall remain in possession as
a Month-to-month tenant, as well as the references in the Lease Lo “term” as the “initial term” or
“renewal term™ (emphasis added). While 1t has been held that an option to renew a lease 1s
imvalid where it can be exercised after the initial leasc term had expired (Werren Strect
Associates v City Hall Tower Corp., 202 AD2d 200, 608 NYS2d 429 [1st Dept 1994]; Solliers ',
Satlors’, Marines” and Airmen's Club, fnc. v The Curlton Regeney Corp., 2008 NY Slip Op
30152 [Supreme Court New York County 2008] [[inding that where mortgage lender may
exercisc renewal option n a lease between tenant and lessor by assuming lease alter the 50-year
lease term expired, such option violated the exception to the rule against perpetuitics]), the Lease
heremn docs nior expire upon plamtif1”s failure (o give 7-months’ notice of the Rencwal Options
(and upon defendants’ failure to timely excreise the option).

Confrary to plaintiff’s contention, the Renewal Options hercin fall within the exception
outlined in Symphony Spuce and qualify as options appurtenant to the Lease in that (1) they
originale in the subject ILease, (2) can only be exercised during the period when the Leasc is in
effect, and thus, may not be exercisable alter the expiration ol the Lease, and (3) are incapable of
separation from the Lease. Thus, the Option Clause 1s not subject to EPTL 9-1.1(b) (sce Bufjulo
Seminary v McCarthy, 86 AD2d 435, 441, n 5; Deer Cross Shopping £.1.C v Stop & Shop
Supermarket Co., 2 Misc 3d 401, supra). Accordingly, the branch of defendants’ motion to
disnmss plainti[’s clarm that the Option Clause violates the Rule Against Perpetuitics is granted,
and said claim is disnussed.

Nor do the Renewal Options violate the common law rule against unreasonable restraints

against alicnation.
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At the outset, the rule “docs not condemn restrictions on transfer . . . but condemns only
the ““elfective prohibition against transferability nsel U (Metropolitan Transp. Authoriny v
Bruken Realty Corp., 67 NY2d 1506, supra]) and here, there 18 no prohibition against plaintiff
transferring its [ce interest in the Building. Further, sice delendants’ interest m the leaschold
remaing vested throughout the term ol the Lease, plaintiff has no night to lease the Premises to
another while the Lease remains in effect. Finally, plamtifTmay issue the 7-months notice at anv
time during the month-to-month tenancy, thereby compelling defendants to cither serve an intent
lo excrcise the Renewal Options so as to ¢xtend the term ol the T.case for a new term ol yeurs, or
forfeit their right to do so, and subject themselves to plamti{l’s termination of the month-to-
month tenancy (see Deer Cross Shopping LLC v Stop & Shop Supermarker Co., 2 Misc 3d at 405
[alter inding that the renewal clause did not violate EPTIL 9-1.1(b), noting that the tenant could
not, by delaying in exercising the option, convert the lease mto one of indefinite duration which
might result in an unrcasonable restriction on the alicnation of the property, where lease provided
that 1l the tenant delayed in exercising the option, the landlord could send a notice to that cllcel
which would compel the tenant to exercisc the option within 00 days or risk termination of the
leasc]). Therefore, it cannot be said that defendants, as tenants, could delay in exereising the
Rencewal Options and convert the Lease mto one of indefinite duration, resulting in an

unreasonable restriction on the alienation of property.

Additionally, as the Renewal Options are only excrcisable during the pendency of the
Lease, it cannot be said that they may be exercised indefinitely alter the Lease’s expiration so as
to constitute an unreasonable restramnt upon the alienation ol property (cf. Inwood Park

Apartments, nc. v Coinmach Industries Co., 22 AD3d 350, 801 NYS2d 893 [1™ Dept 2005]).
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In light of the above, the branch of defendants” motion for summary dismissal of
plamtifl”s claim that the Option Clausc violates EPTL. 9-1.1 (first and sccond causc ol action)
and New York’s common law rule against the unrcasonable restraint upon the alicnation of
property (third cause of action), is granted, and said claims are dismissed.

Further, given that plaintif(”s fourth cause ol action seeking a declaration that Bleecker
Jones Leasing Company, a/k/a Blecker Jones Leasing Company and their subtenants are month-
to-month tenants is “[p]redicated upon the fact that the Renewal Options contained in the Lease
were void ab initio,” the fourth cause of action is likewise dismissed.

Conclusion

Accordingly, it is hereby

ORDERED that delendants’” motion to dismiss the complamt 1s granted and the
complaint 1s dismissed; and it 1s further

ORDERED that plaintiff®s cross-motion for summary judgment on its complaint is
denied; and it 1s further

ORDERED defendants serve a copy ol this order with notice of calry upon all partics

ORDERED that the Clerk may enter judgment accordtﬁz. %, (e
& %

within 20 days of entry; and it is further

This constitutes the decision and order of the Court, &(

Datc: August 4, 2008 R
Hon. Carol Robinson Edmead, J.S.C.
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