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SCANNED ON 81612008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 

Check one: FINAL DISPOSITION !m$-#m ION 

- v -  
MOTION SEO. NO. 0 0  

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits .._ 

Answering Affidavits - Exhibits - 

Replying Affidavits . -- 

Cross-Motion: @ Yes i d  No 

. 

Upon the foregoing papers, it is ordered that this motion 

WJ .. , 

In accordance with the accoiii1miying M e i ~ i ~ i - ~ i d ~ i i I i  Decision, it is hcrcby 

ORDERED that dcfcndants’ motion to dismiss the comp1:iint is granted and the 

miplaint is disnlissed; a i d  it i s  further 

ORDER ED that p 1 ai 11 tiff- s cro ss-mot i 011 Tor si1 111 [nary j l id gm cii t o 11 its coiiip lai 1.1 t is 

micd; :mi  i t  is riirttier 

ORDERED de.f’&dank serve a copy of this ordei- with nol.ice o1‘cutl-y upon all partics 

ilhin 20 days of entry; and i t  is hrtl-icr 

O I D E R E D  that the Clerk may entcr judgiiieiil accordingly. 

Check if appropriate: ’ .. 1 DO NOT POST 
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M E M O K A N D ~ U M  DECISION 

[* 2 ]



Company ("r3lccckcr Lxasing" 01- "tcnant") as lcsscc, clitcrccl into ;I lease ( ~ h c  "Lc:~sc") 

cuiicemiiig tlic cntirc comniercial splice locatccl iii rlic 13iiildiiig (tlie "P1-emiscs") 

Scction I .  12 ol'the Lease p1-ovi~lcc1 for ;III inirial tei-in 01.14 years corninelicing oil tl1c lirst 

;iii 11 i v el-sa 1-y o I' t Ii c co 111 111 ciicciiieii t d at e.  

At issue is Scctioii 1 .3 o f  the Lease (tlic "Option C'l;iLisc''), which contiiiiis ;in option 10 

1-c 11 c w t I1 c LL" ;I s e ( "It c 1 1 c w al Up t i o 11 s") ;IS li, 1 1 ow s : 

I.,cssce is Iicreby gaiitcd nine (9) consecutive options Lo rc i iw aiicl ottciid ~ h c  lei-iii ol'tliis 
lcasc ;is tlie sunc  iiiny be modified or aiiic~~iclcd, Each reiiewal option tci-m shall be Tor ;i 
pel-iod (of-tcii (1  0) years and e:icli rcncwnl oplion term shall coiiiiiicnce on tlic (ii-st (lay o f  
the c;il end 211- niui I t I1 i I 11 171 cd i a tel y Io 11 OW i I 13 tlic ex p i rnLi on of tlie i 11 i 111 cdi atc prececl i 11s 
term ol'tliis Icxe.  E x h  said i-cncwnl options [sic] iiiay be oxcrcisccl togdlicr o r  
succcssivcly x i c i  eacli sliall bc exercised by written iioticc to Lessor givcii at 1 ~ x 1  six (0) 
c ;i I eii da r iii c) 11 t h s [ "6-1 11 o I I tl i s ' iic) L i c e"] 13 1-i 01- to tli c ex 11 i ix t i on d ;I t t: o 1' cac 11 i 111 111 ed i ;i l e 1 y 
piweding tei-111 ol'tliis Icase; providcd, l.iirtlicr, h a t  in  the evciit m y  option is not 
exercised thal option nnd thc succeeciii~g optio~is shall expire : i i d  1 1 0  longer be availablc 
to Lesscc. 

Plaintiff alleges tliat Rlccclicr Leasing, ;is d r a k r ,  addcd the Oplioii Clausc in ;iii attcmpt 

to reiiiaiii as lessee in perpetuity. The result o r ~ l i e  Option C'laLisc is that the K C I I C W ~ ~  Oplions 
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And, the foiurth ciiiisc of x l i o n  seclts ;I cicclaration tlint  Blcolicr Joiics LL( ‘ , I  Blcccltcr 

I,casing, and their subteii:inls, derendants Bii~iington Lid.  d/b/a C a f k  Viv~rldi, Dan Ymg Zhao 

d/ Ida E ii s yw a y C‘o m 111 i I 11 i u ;i t i o ii s Tec 1 1110 1 o g y I I 1 c . , J> ;ii 1 Y ai-1 3” ZI 1 ;io d/b/a Ti 1 t cim c t C‘ yb c I- C’ ;i 1 ’t: 

(collcclivcly, “siib-l~nants”) are inoiitli-to-i1ioiitli tcnuiits. 

De lend :in s ’ M o t i 011 

1)chidaiits ai-guc tliat tlic Optioii ( I ’ I ; ~ L I s c  was inscrlcd to ciisiirc t h a l  thc. Lcasc would 

i.ciii;iin in ei’lict iiotwitlistniicliiig tlic parties’ fiiiliirc to  scrvc couiitcr noliccs 011 C K I I  otlicr. 

Pursuant to the (lplion C‘l:rtisu, slioulci plaintirl- l i i i l  to sei-ve tlie 7-n-iontlis iioticc, iiilcl 

def~iidants not indcpciidciitly SCIW tlicir 6-iiioiitli notice, tlicii, the inipcnding cspira~inn of h e  

Lease tcnii is to l x  disrcg:irdcd :inJ tlic LC;ISL‘ becomcs one o r  monih-io-monlli. ‘I’he m o n h t o -  

montli term would contintie imtil siicli tinic 3s plaintiff scrvcs a writlei1 notice oii clefeend;ii~ts 

pi-ovicliiig G O  days within which to excrcisc tlicir Kciicw;il Options. EP’I’L 3 9-1. I is no1 

implicalctl lxcausc tlic Lcasc term is extended iindei- the J,case c ~ i  a ~-~ioiitli-to-iiiniitli h s i s  unt i l  

the cspiixlioii of (lie hO-i>ay Notiuc’s sixty-day period. ‘fliiis, plainlif-‘rs allegalion l ha t  tlie 

philitiff miglil not issue the GO-Dijy Noticc u n t i l  niorc t h m  2 1 ycars have p:issecl since 

“tciminalion o r  the ‘Lea.sc”’ is ci-roncous; the Lease, by design, does iiot, and cannot cxpii-c t in l i  1 

afier issumcc- ol‘tlit‘ GO-D:iy Notice. If lhc knii  ofthe Lease expires, tlic dclclirlnnls bccotiic 

mnnili-lo-iiiuiitli tcii;ints iiiiti  1 cithcr p a r ~ y  Leiminales i l  or ciefendan(s esei-cisc Ilicii- I-cilcwal rigllt. 

Dcfciichn~s miist exei-cise cacli optioii prior to tlic cxpiration o f  [lie Lease. Since the Lease docs 

not tci-iiiiiiatc, thc Renewal Options 1-eniaiti continually vcstcd and EP‘I’L 8 % I  . 1 is never 

4 

[* 5 ]



S i 111 i I ;I 1-1 y , t 11 e Rcii cw id 013 t ions d o 11 o t \) i o I ;i t e I h L' c o iii iii o 11 1 ;i w r c s t r;i i i i t  :is ;i i 11 s I: 

alien~ition, the purpose of which is 10 encouragz the productive LISC ol'pi-opcrty by providing ;I 

dcliiiitc pcrsori or party with vcstcd titlc. Tho I.,casc licrciii SCI-ves to eiisiii-e the prodticlive tist 

and tlcvclopnicnt o f  p i q c r t y  by its ciirrcnl hcncficinl owners by providing rlcli-iidants witli 

;LSSIIl~;I1lCCS that  its p l ~ o l o l l ~ ~ d  tCllilllC)', by  Wily o [ ' l W p C ~ l t C d  l ~ C l l C W ~ l l S ,  W i l l  he 1-CSpWlc:d. OI1cc-l Sc) 

cnsui-ccl, tciiants, ~ ~ 1 ~ 1 1  as dcli.iiclanls, ;u-c cnco~ii-:igcti to invest and develop theii- prrniises tcj  the 

highest a d  bcst iiscs. 

Filially, siiicc tlic I,casc was cxccutcd in 19S3, tlic s ix-ycx statute ol'liiiii talioiis 

g:ovcrniny dt.cI:ir:itory jtidgnient actions espii-ed on Septriiiber I ,  1989, i~endcring the inst;int 

action iintiiiiely. Even if h e  C.'ourl were to conclude tlial the c;iiisc of  action accrticd at  the tinie 

of the first reiiewnl period in 1997, the stat t i ts  of'limitations would have expired in  2003, 

rendering the instant action yet tintimely 
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k n ~ i n  t clues not  euercise any o f  the lienewiil Oplions in  J timcly iii;1iim-, ;uicl provided that t l ic  

p l ~ i i i ~ t i ~ ’ I ~ l i x  iiot iiotificd tlic tenant of  the csistcticc oLtlic Renewal Options wilhin seveii 

caleiiciai- iiioiilhs pi-ioi- to  the dale ol‘ which tlit: Lease lorm ends, tlic L c x c  cspir-cs 311d tlic 

lienewal Options, not the Lease, conlintit: to remain i n  effect, with absolutely 110 outside tiinc 

1iiiiit:ition prcscribcd. Tlic tcriaiit riiity cxcrcisc sucli Keiiewal Options within G O  days aftci- 

plainti~l‘notilics deli-nclants of the riglit to cscrcisc slrcli optioii, Ilotwitllstilllciill~ tllc f - x t  that  tlic 

tenn d- the 1 .cast i m y  llavc cxpir-cd. Tlius;, aitcr tlle Lxase term expires, tlic tenilnl c;m inmain in 

possession as ;I monlli-to-monlli k i ia i i l  in perpe(iii ty. 

Thc Option CIxise does nol etisiii-e that the Lxase will remain i n  effccl in h e  event tliiil  

notice is not seiit by clcl‘ciiclniits that tlicy arc cxcrcising tlicir optioii rights; rather, i (  only cxkiitls 

tht: lienewal Options, tlici-cby giving d c ~ c i i d ~ i t s  tlic riglit to clcct its coptioii, h i -  311 iiiclcfiiiitc ant1 

u s p i i d .  Allhough the Renewal Options oi-iginnte within the Lease, i t  is ineTtltahly capable of 

being esci-cisccl a1‘tcr thc I .cast expires, :ind is cnpal?lc oi‘bcing scpar-atccl ii-oiii the I.casc. 

‘I’hci.cfoi.e, the Renewal Options ai-e not appiii-teii:int to h e  Lcase. Lkfeiicims’ asserlion that the 

Lcasc temi’s expirution is to be disregarcied iiiiisl Liil. ‘l’he Lease tenn is liiiiiled lo ;I speciiic 
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149 AD3cl 179, 545 NYS2d 557 [ II,SS]) 

( a ) (  1 ) ‘Hit. iil)soliitc power of aliciiatioii is siispcntlcd wht.11 thcrc arc no persoiis i i i  being 
I)y wliom an ulxoliitc I‘cc or cstiile in posscssioii can hc c o i i v e y d  or tralisli.rred. 
( 3 )  Every prcsciit 01- lirture estate sli:ilI be void i n  its creation wliich sl1iill suspciitl the 
:il)soliitc ~mwci- ofalienatioii b y  any limitatioii or  condilion fbr  a longer period ~ I i a n  li\lcs 
in heiiig at tlic crcntion of  the estate a i d  ;1 teriii of  iiot more than  twenty-one yc:irs. . , . 
(13) No cstatc iii property shall tic valid uiiless il m~i s t  vest, il‘at :ill, riot later than  twcrity- 
one yciirs aftcr oiic 01- more lives in bciiis at the crcatinri oi‘tht: estatc and i j l l y  period 01‘ 
geslation involved. . . . 

LISC aiid dev~lopiiient of propcrty by simplifying owrici-sliip, fiicilitatirig the exchaiigc tlici-eol; ;mc1 

EPTL, 5 9-1 . I  (a) scts Toi-lh the suspcnsiaii ol‘alimition rule arid deems void any cst:ttc i i i  

wliich the conveying iiish-tiiiicrit suspciids tlie iibsvlutc power ol‘alienatiun for  1c)iigci- t l ian lives 

EI’‘l7L $ 9-1 . l(b)’s pi-oliibition against remoto vcsting deems x i  intcrcst invalid “tinlcss i t  

must vest, il‘at all, not later than twenty-onc ycars nlier one o r  morc lives i i i  being.” ‘I’hat is, ;in 
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The coi11.1 rc.jcctcd plniriti fl’s ai-giiniciit ~ l i a l  h c  options coiiltl bc eserciscd iiiici- the l e x o  

expired and therefore did no[ fill1 under thc csccptioii set forth in L 5 ~ y / q ) / 1 0 / / ~ l  S j x r c c .  Iiistcad, (lie 

Icnsc renewal options were appi.irtcnant to tlic Icase and thus, were not I~a1-red hy the Rule 

Against J’er~~eliiitics. ‘l’lie C.”oiirt st~te1.1 that tlic Ic;ise proviclcd lhat  if tlic landlord fiiilccl to 

pi.oviclc timely noticc or tile tcn:uit’s fiiliire to exercise a renewal option, tlien the ~criii 01. tlie 

Iciisc was exteiidcti past the “expiration dalc” to ;I diitc whicli was 60 days af1e1- thc da(c tli:it such 

nolicc was eventually givcii by the Iniidloi-d. r l ’ l~crc~o~e ,  sincc the lease tcr-rii LWS estcndcd iintil 

sucli time ;is (lie option \viis exurciscd C)I- ~ h c  lease was tcniiinated, lie option i ix l  to hc oxel-cised 

within the term oftlic Icase. “ I n  otlier words, tlic I e x c  I-cinaineci i i  fill1 li)rce and ci‘l’cct and  did 

not ciid cltii-ins (he cxtciidccl Iieriotl.” 

15 
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C.’l;itise, thc tcnant niiist cscrcisc ils option to i - e i i c ~  by giving h e  lessor, plainti ff Iicrciii, six 

iiioiitlis wi-itten notice prior to the expiration of the 1,casc tcrni; otlici-wise the hiliii-e to exercise 

the Option to licncw results iI i  tlic cspii-atioii ol‘tlie Option ~ ‘ I ; I L I S C ,  ~ i i i d  tlic Kciic\v;il Options ai-e 

110 longcl- av:iil;hlc to the dcfciitlaiits. 
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Nor- do the Roiicw:il Options violate Llic commoii law i~irle ngainst ~~n~-easonaI-,Je rcsti-nints 

agai nst a1 i cnat ion. 
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withiii 20 days of entry; and i t  is ftii.tlicr 

C) RD E R E D tli :it t h c (’1 cik 111 ay c 11 t c I- .i LIc ly l  1 cii t XCC) 

’l’liis constittites tlic decision unci  order of tlic C’oiit-t.  

Datc: August 4, 200s 
Y / 

Hen. Carol I<obinson Ediiicacl, .l.S.(:’. \ 
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