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T-TO IlAN 'l'l<AN and  SUN ME1 k'OOD MARKET lNC., INDEX NO. 102956/2003 

F l a  i n  t. i. f f s , DECISION AND ORDER 

-a y a i ri s t - 

P A T R I C K  J BRAC:KT,EY, 

J A N E  S. SOLOMON, J. 
RK 

Tn this legal malpract-ice action, def J. : ~ u m c  
Brackley ( ' \ B r a c k l . e y " )  moves for summary j uWgrnerit d i  smissing the 

Complaint or, in the alternative, to preclude plaintiffs Ho Han 

T r a n  and Sun Mei Food Market, Inc. (collectively, \'?Iran") from 

c a l l . i n g  any undisclosed or expert witnesses at the t r i a l ,  and to 

preclude Tran from presenting a n y  evidence of lost business or 

profit. T r a r i  opposes the motion, which is decided a s  follows. 

In February 2003, Tran commenced this action against 

R r a c k l e y  for legal malpractice. A Decision and Order dated 

February 7.5, 2005 granted defendant's cross-motion for summary 

judgment to the ext-erit that it dismissed T r a r i ' s  claim for 

puniLive damages, and granted T r a n '  s motion to serve an amended 

complaint consist-ent with the decision. The original and 

proposed amended comp1aint.s are described in the decision as 

"very similar-", although the ad damnum was increased 
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significantly.' 

Tn t.he first cause of action, Tran alleges that 

Bracklcy c:ommi kted ma lpr-actice in defending Tran in proceed inys 

cvrrimcnccd by his landlord arising from a commercial lease f o r  a 

retail st .ore Tran opcrated. Tr-an alleyes t h a t  h'rackl.ey failed to 

call the nec:es.sary expert. witness and present evidence of a 

forged lease, aiid he failed to present. the proper witnesses, 

amor-iy other things. In the second cause of act-ion, T r a n  seeks 

damayes stemmiriy from a 1998 incident 2.n which hc allegedly was 

f a l s e l y  arrested, assaulted and detained by the New York C i t y  

E'olice Department, and Brackley allegedly failed to commence an 

action within the applicable s t a t u t e  of limitations. 

On April 21, 2003, Brackley served a Demand for a 

Ver,i.ficd Bill of Particulars requesting information concerning 

Tran's damages and other matters, as well as a Notice of 

Discovery and I n s p e c t i o n ,  which requested documents related to 

the malpractice c l a i m s  a n d  damages amounts. Tran produced a 

Supplement-a1 Verified Bill of Particulars dated November 15, 

2004, which alleyes that Tran suffered loss and damage to 

merchandise amounting to $300,000, and that this was "directly 

and proximately related t:o defendant's malpractice." 

' Tran never served an arrieinded complaint; his then-attorney 
resigned from the bar- f o r  disciplinary redsons s h o r t l y  after the 
decision was entered. The proposed amended complaint, but not 
the o r i y i n a l ,  is annexed to defendant's motion. 
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An i n t e r i m  o r d e r ,  dat.ed November 2 2 ,  2 0 0 4 ,  d i r e c t e d  

depos i . t i on .5  t o  o c c u r  i n  December 2004. Trari was d e p o s e d  on  

December‘ 1 0  arid December 1 6 ,  2 0 0 4 ,  a n d  h e  p r o v i d e d  a d e s c r i p t i o n  

01 tiis losses  i n  a l i s t  p r e p a r e d  f r o m  memory. A t  no  t i m e ,  

howcver  , d i d  T r a r i  produce any u n d e r l y i n g  d o c u m e n t - a t i o n  L o  p r o v e  

Lhe e x i s L e n r e  o r  o w n e r s h i p  of wha t  was on  t h a t .  l i s t .  

A t  a p r e t r i a l  c o n f e r e n c e  on November 5 ,  2 0 0 7 ,  'Tran 

c o n t e n d e d  t h a t  his l e g a l  ma.lpract.ic:e cl.aims c o u l d  b e  p r o v e n  b y  

the e x p e r t  t e s t i m o n y  of  a n  a t t o r n e y  who once  h a d  represented him 

i n  c o n n e c t i o n  w i t h  t h e  u n d e r l y i n g  cases .  I i n d i c a t e d  t h a t  t h i s  

a t t o r n e y  w a s  n o t  a n  a p p r o p r i a t e  e x p e r t ?  a n d  i s s u e d  a n  order a t  

the c o n f e r e n c e  d i r e c t i n g  T r a n  t.o s e r v e  a w i L n e s s  l i s t ,  t o  s u b m i t  

d e t a i l e d  r e q u e s t s  t o  c h a r g e ,  a n d  t o  s e rve  e x p e r t  d i s c l o s u r e  

p u r s u a n t  t o  CPLR 5 3101(d) b y  December 1 4 ,  2 0 0 7 .  T r a n  f a i l e d  t o  

comp1.y w i t h  t h e  November 5 ,  2 0 0 7  Order, a n d  Brackley f i l e d  t h i s  

m o t i o n .  

'Yran ' s  o p p o s i t i o n  p a p e r s  s t a t e  t h a t  h i s  f a i l u r e  t o  

cornp1.y w i t h  t h e  November 5,  2 0 0 7  Order was d u e  t o  h i s  havj .ng 

"exhausl-e(J. n e a r 1  y a l l  h i s  s a v i n g s  on a t t o r n e y ' s  f e e s  a t t e m p t i n g  

t o  undo D e f e n d a n t ' s  wrongs" ( A f f i r m a t i o n  of  D a n i e l  F .  Lynch, ¶ 

5 ) .  1 ,ynch  s t a t e s  t h a t  T r a n  r e c e n t l y  was a b l e  t o  o b t a i n  two 

e x p e r t - s  , a n d  s u b m i t s  t h e  c u r r i c u l u m  v i t a e  of  a n  a t t o r n e y  w i t h  

' T h e  m o t i o n  p a p e r s  do n o t  r e v e a l  t h e  r e a s o n  for t h i s  
c o n c l u s i o n ,  buL it a p p e a r s  t h a t  s h e  may h a v e  h e e n  a m a t e r i a l  fact 
w i t n e s s  a s  w e l l  as a n  a d v o c a t e  i n  t h i s  p r o c e e d i n g .  
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e x p e r i e n c e  i n  l c q a l  malpract..i.c:e a c t i o n s ,  a n d  o f  a f i n a n c i a l  

e x p e r t  who c a n  t . e s t i f y  a s  t o  t h e  amount: o f  ‘ T r a n ’ s  economic  

l o s s e s .  Tr-ari also seeks a court o r d e r e d  s u b p o e n a  for t.he records  

o f  t h c  N e w  Y o r k  C i L y  M a r s h a l  for i t c m . . ;  t h a t  were s e i z e d  when T r a n  

was evi c t - e d .  

In his r e p l y  p a p e r s ,  E r a c k l e y  a r g u e s  t h a t  i t  was o n l y  

on  F c b r u a r y  2 6 ,  2 0 0 8 . - r n o r e  t h a n  t - w o  m o n t h s  a f t e r  t h e y  were 

r-eyuireci-- t-hat. T r a n  s u p p l i e d  t h e  names a n d  c u r r i c u l a  v i t a e  o f  h i s  

two p r o p o s e d  e x p e r t  wit-nesses.  Moreove r ,  B r a c k l e y  a r g u e s  t h a t  

the  e x p e r t .  d i s c l o s u r e s  s t i l l  do n o t  s a t i s f y  CPLR 5 3101(d), which  

r e q u i r e  a p a r t y  t o  i d e n t i f y  e a c h  p e r s o n  who t h e  p a r t y  e x p e c t s  t o  

call a s  a n  e x p e r t  w i t n e s s  a t  trial a n d  to disclose in r e a s o n a b l e  

d e t a i l  t -he  s u b j e c t  m a t t e r  on which  each e x p e r t  i s  e x p e c t e d  t o  

t e s t i f y ,  t h e  s u b s t a n c e  o f  t h e  f a c t s  arid o p i n i o n s  on  wh ich  e a c h  

e x p e r t .  i s  e x p e c t  t o  t e s t i f y ,  t h e  q u a l i f i c a t i o n s  of e a c h  e x p e r t  

w i t n e s s  a n d  a summary of  t h e  g r o u n d s  f o r  e a c h  e x p e r t ’ s  opinion. 

A t  t h e  o r a l  a r g u m e n t  on t h i s  m o t i o n ,  a f t e r  the p a p e r s  

on this motion were fu.L.ly s u b m i t t e d ,  Tran f i r s t  p r o d u c e d  a n  

a f f j . r m a t . i o n  f r o m  h i s  l e g a l  m a l p r a c t i c e  e x p e r t ,  S a n f o r d  F .  Young, 

E s q .  T h e  a f f i r m a t i o n  s e t s  o u t  Mi-. Young’s  q u a l i f i c a t i o n s ,  

r e v i e w s  t h e  u n d e r l y i n g  f a c t - s ,  a n d  p r o v i d e s  h i s  opinions on the 

m a t t e r .  T o  d a t e ,  t h e r e  has b e e n  n o  d i s c l o s u r e  o f  t h e  e x p e c t e d  

e x p e r t  t e s t i - m o n y  r e g a r d i n g  “ r a n ‘ s  economic  d a m a g e s .  

The November 5 ,  2007 O r d e r  r e q u i r e d  ‘I’ran t o  p r o d u c e  
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e x p e r t  d i s c l o s u r e s  for b o t h  t1.i s m a l p r a c t i c e  c l a i m  a n d  h i s  a l l e g e d  

ciarr1age.s. H e  f a1  l e d  t o  p r o d u c e  t he  r e y u i r c d  e x p e r t  d i s c l o s u r e s  

f - o r  h i s  c l  a i m s  i n  accor-dar-ice w i  t h  c o u r t  o r d e r s ,  a n d  s t i l l  h a s  not. 

d i  scl.osc:d t h e  :;ubst.ance of t . hc  f -ac ts  OL opi r i io r i s  r e y a r d i n g  

damages ( C P I , R  .3101 [dj ) . No e x p e r t  o p i n i o n  i s  o f f e r e d  i n  o p p o s i n g  

def:endirrlt’.s m o t i o n .  T ran ’ s  [ a i  1.urc t o  comply w i t h  t h e  c o u r t ‘ s  

o r d c r  i s  g r o u n d s  t o  p r e c l u d e  him f rom o f f e r i n g  e x p e r t  t e s t i m o n y  

a t  t r i a l .  Even i f  t .hc  t a r d y  e x p e r t  o p i n i o n  from Mr. Young i s  

c o n s i d e r e d ,  i t  d o e s  n o t  r a i s e  ;3. t r i a b l e  i s s u e  of f a c t ,  a n d  

d e f e n d a n t ’ s  m o t i o n  s t i l l  would be granted (AmRase Corp. v Davis  

P o l k  & War-dwell ,  8 NY3d 4 2 8 ,  4 3 4  [2007]). 

Alt -hough M r .  Young o p i n e s  t h a t  B r a c k l e y  m i s - h a n d l e d  t h e  

l a n d l o r d - t e n a n t  p r o c e e d i n g  i n  a v a r i e t y  o f  ways,  h e  does n o t  s e t  

f o r t h  a s t a n d a r d  of  c a r e  t h a t  r e q u i r e d  B s a c k l e y  t o  h a n d l e  t h e  

matter- a s  M r .  Young would h a v e  d o n e ,  or how t h e  outcome would 

h a v e  d i f f e r e d .  H e  o f f e r s  no o p i n i o n  w i t h  r e s p e c t  t o  B r a c k l e y ’ s  

h a n d l i n g  of  t h e  false a r r e s t  a c t i o n .  A s  t o  t h e  l a n d l o r d - t e n a n t  

m a t t e r ,  M r .  Youiig c l a i m s  t h a t :  B r a c k l e y  f a i l e d  t o  i n s p e c t  a 

d i s p u t e d  l e a s e ;  failed to make a c o n c e r t e d  effort to o b t a i n  a 

copy o f  t h e  d i s p u t e d  l c a s e  b e f o r e  t r i a l ;  f - a i l e d  t o  e f f e c t i v e l y  

c o n f r o n t  o p p o s i n g  w i t n e s s e s  r e g a r d i n g  t h e  a u t h e n t i c i t y  of t h e  

l e a s e ;  f a i l e d  ‘to c a l l  a h a n d w r j . t i n g  a n a l y s t ,  J e a n  Peetz, t o  

t e s t i f y  a t  t r i a l ,  even thuugh  s h e  was a v a i l a b l e  a n d  p r e s e n t  i n  

t h e  court. room d u r i n g  t h e  t r i a l ;  f a i l e d  t o  o b t a i n  t h e  p r o p e r  t y p e  
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of expert; failed Lo challenge the landlord’s prima facie proof  

of ownership and t h e  t-erms of tenancy; failc!d to conduct direct 

examir-lation of Tran and cross-examination of the  landlord‘ s 

wit.ncsscs in a f - o c u s e d  and  effective way; permitted Tran‘s sister 

to translate his di  recL testimony, which, in Mr. Young‘s o p i n i . o n  

(the basis for his expertise on 1.ariguage lranslatiori is not 

disclosed), she di.d poorly; consented to consolidate t-wo non- 

payment proceedings commenced by the landlord; and although he 

filcd a timely notice of a p p e a l ,  which u l t i m a t e l y  did not 

succeed, R r a c k l e y  failed to obtain a stay pending the appeal 

(Affirmation of Sanford F. Young, E s q . ,  dated March 6, 2008, §§ 

47-66). 

Legal malpractice consists of the failure of an 

attorney t.o exercise that degree of s k i l l .  camrrmnly exercised by a 

member of thc legal profession (see Darbv & Darbv v. VSI 

I n t : e r n a t i o n a l ,  95 N.Y.2d 308 [2000]). “In order to sustain a 

claim for legal malpractice, a plaintiff must establish both that 

the defendant attorney failed to exercise the ordinary reasonable 

skill and knowledge c c m n o n l y  possessed by a member of the legal 

profession which results in actual damages to a plaintiff . . . ,  

and  that the plaint-iff would have succeeded on the merits of the 

underlying action ‘but for’ the attorney‘s negligence” (-Base 

Gorp. v Davis F ) o l k  & Wardwell, 8 NY3d at 434 [citations 

ornitt-ed] ) . 
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With  r e s p e c t  t.o M r .  Young's  o p i n i o n  o f  B r a c k l e y ' s  

f a i l u r e  t o  c a l l  a n  e x p e r t  tin t e s t i f y  a t  t r i a l ,  h e  s t a t e s  t h a t  t h e  

expert. presen t .  i n  Lhe c o u r t  room - Lhe h a n d w r i t i n g  e x p e r t  J e a n  

P e e t z  - was the wrong t -ype  o f  e x p e r t . .  M r .  Young o p i n e s  t h a t  what  

was c a l  l ed  for was a f o r e n s i c  document  e x a m i n c r .  However, t h e r e  

i s  no  o p i n i o n  OL. report. of  a f o . r e n s i c  document  e x a m i n e r  in t h e  

r eco rd  t o  show t . h a t  ' l ' r an  would h a v e  p r e v a i l e d  h a d  Bracklcy 

oLferet l  siuch t e s i i rnu r iy .  Nor i s  t h e r e  e v i , d e n c e  o f  what  M s  P e e t z ' s  

tesLimoriy would have ben a n d  how it: would h a v e  c o n t r i b u t e d  t o  a 

d i f  fereri t  o u t c o m e .  

Moreove r ,  M r .  Young s t a t e s  that " t h e  m o s t  c u r s o r y  

e x a m i n a t - i o n  o f  [ t h e  c o n t e s t e d  l e a s e ]  r a i s e s  numerous  red f l a g s  

o v e r  i t s  a u t h e n t i c i t y .  Between t h e  w h i t e - o u t s ,  add-ons, 

d i f f e r i n g  Lype s t y l e s  a n d  formats, d l f f e r i n g  i n k s ,  a n d  multiple 

staple h o l e s ,  t h e  documen t  reeks of  p h o n i n e s s ' '  (Young Aff., § 

5 2 ) .  A s  d e s c r i b e d ,  t h e  c o n t e s t e d  ].ease o b v i o u s l y  was riot 

p r i s t i n e ,  a n d  Tran f a i l s  t o  e x p l a i n  why a n y  e x p e r t  was needed t o  

b r i n g  t h a t  fact t o  t h e  j u d g e ' s  a t t e n t i o n .  I n d e e d ,  t h e  factual 

r e c i t a t i o n  i r i  M r .  Young ' s  a f f i r m a t i o n  shows t h a t  t - h e  q u e s t i o n  of 

t h e  l e a s e ' s  a u t h e n t i c i t y  was c o n t e s t e d ,  a n d  t h e  judge f o u n d  t h a t  

T r a n  f a i l e d  t o  p r e s e n t  e v i d e n c e  t h a t  t h e  l e a s e  was m a t e r i a l l y  

a l . t e r e d  " w i t h o u t  h i s  c o n s e n t "  (Young Aff., 5 43) * M r .  Young 

o f f e r s  n o  opini .on a s  t o  how a n  e x p e r t  would  h a v e  a s s i s t e d  t h e  

judqc! i n  f i n d i n g  t h a t  t h e  m a t e r j . a l  a l t e r a t i o n s  were made w i t h  o r  
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w i t h o u t .  Trcln’ s c o n s e n t .  ‘rran h a s  f a i l e d  t o  e s t a b l i s h  t h a t  h e  

w o u l . c 3  h a v e  s u c c e e d e d  “ b u t  f o r ”  B r a c k l e y ’  s n e g l i g e n c e  i n  f a i l i n g  

t o  call t h e  a p p r o p r i a t e  e x p e r l .  

F ’ u r t h e r  exarni n a t . i o n  of  t h e  Youny a f f j .  rrriati.on r e v e a l s  no  

e v i d e n c e  t h a t  Tran would  h a v e  s u c c e e d e d  “but f o r ”  B r a c k l e y ‘  s 

o l :her  a l l e y ~ t t l  f a i l i n g s .  T h a t  Mr. Youny  would h a v e  h a n d l e d  t h e  

u n d e r l y i n g  mat ler-s  d i f f c r e n t l y  does n o t  e s t a b l  ish t h a t  B r a c k l c y  

d e p a r t e d  t r o m  a s t a n d a r d  of  care  a p p r o p r i a t e  t o  t h e  m a t t e r s  f o r  

w h i c h  he was e n g a g e d  ( R u s s j o  v Feder, K a s z o v i t z ,  I s a a c s o n ,  Weber, 

Skala & Bass ,  T,LP, 3 0 1  A D 2 d  63  [Irt- Dept 2 0 0 2 1 ) .  For example, 

B r a c k l e y ‘ s  a l l e g e d  f a i l u r e  t o  s e e k  a s t a y  o f  e v i c t i o n  pending 

a p p e a l  would n o t  h a v e  c h a n g e d  t h e  final r e s u l t ,  o r  p r e v e n t e d  a n y  

l o s s .  

F i n a l l y ,  R r a c k l e y  h a s  e s t a b l i s h e d  t h a t  Tran p r o f f e r e d  

no e v i d e n c e  of  a d e p a r t u r e  i n  t h e  p r o f e s s i o n a l  s t a n d a r d  o f  ca re  

r e s u l t i n g  i n  a loss w i t h  respec t  t o  T r a n ‘ s  c l a i m  t h a t  B r a c k l e y  

n e g l . i g e n t l y  h a n d l e d  h i s  w r o n g f u l  a r r e s t  l a w s u i t .  T r a n  does  n o t  

o p p o s e  t h a t  b r a n c h  o f  the  motion. A c c o r d i n g l y ,  it h e r e b y  i s  
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ORDERED that the mot ion  f o r  surrunary judgment is 

g r a n t e d ,  and the (:omplaint. i.s dismissed, with costs and 

tlisburserneriLs to defendant as t a x e d  by t .he  Clerk of the C o u r t ,  

arid the Clerk is cJ.irecl..ed to ent.er' j u d g m e n t  ac ;cord j .ng ly .  

D r l  t_ ~d : A u q  [I s t 

ENTER : 
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