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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 4 

. / .ti  t h e  Mat.tcr of t h e  Appl ica t ion  of 
SHAIJNACHY WHARTON, 

P e t i t i o n e r  , 

agains t  - 

NEW YORK C I T Y  DEPARTMENT O F  
CORHRCTION arid 
A D M I N I S T R A T I V E  SERVICES,* 
C I T Y W I D E  PERSONNEL 

Index N o .  103493/08 

Judgment/Decision 

I n  t h i s  A r t i c l e  78  proceeding,  p e t i t i o n e r  Shaunacey Wharton 

seeks r e ins t a t emen t  t o  t h e  status of a p roba t iona ry  New York  Ci ty  

Cor rec t ion  Officer, along with  back pay and, i n  t h e  a l t e r n a t i v e ,  

a name-clear ing h e a r i n g .  Respondent the N e w  York C i t y  Department 

of Cor rec t ion  ( " D O C " )  has  answered, seeking the den ia l  of t h e  

p e t i t i o n  and d i s m i s s a l  of t h e  instant proceeding.  

P e t i t i o n e r  was h i r e d  by respondent DOC a s  a p roba t iona ry  

Cor rec t ions  O f f i c e r  on February 2 3  , 2 0 0 6 .  During her- 

p roba t iona ry  p e r i o d ,  which cont inued f o r  2 4  months from the date 

p e t i t i o n e r -  was h i r e d ,  up t o  her t e rmina t ion ,  she had not 

any 7iot.j ces of d i s c i p l i n e .  

According t o  p e t i t i o n e r ,  on August 24, 2 0 0 7 ,  s h o r t 1  

r e  c e i ve (3 

'" af t.e I' 

a i - r i v i n q ,  she was a r r e s t e d  at, h e r  p a r e n t s '  liome by  tnenhers of the 

1 

[* 1 ]



New ‘Yos-k City Police Department, for (1) Criminal Possession of a 

Controlled Substance; (2) Criminal Possession of a Weapon in the 

Third Dcyree; (3) Criminal Possessi.on of Drug Paraphernalia in 

the Second Degree; and (4) Criminal Possession of Marijuana in 

the Fifth Degree. According to t h e  Preliminary Report of the 

DOC‘S Investigat-ion Division (“Preliminary Report”) , which was 

based on t-hc information provided by t h e  police, t.he police bascd 

petitioner’s arrest on the discovery at the residence of a r o o m  

set aside “ f o r  the express purpose of preparing and packaging 

narcotics . . . including a scale and packaging material” 

(Answcr, Ex. 2). The Preliminary Report a l s o  noted that: 

a loaded firearm and an amount of Marijuana were also 
discovered. Further investigation discovered t h a t  a 
room, allegedly occupied by Probationary Correction 
Officer Wharton (her  bedroom) had a marijuana cigarette 
in an ash tray. 

Id. 

At t h e  time of her  arrest, petitioner was still a probationary 

employee of the DOC. 

After she w a s  arrested, petitioner notified the DOC of her 

arrest. Th.e next day, August 25, 2007, petitioner received a 

Notice of Summary Suspension From Duty. The notice listed the 

“Reason t o r  Suspension” as arising from petitioner’s August 24th 

arrest (Petition, Ex. A). 

E’etitioner appeared in Criminal Court, Queens County, on 

November 9 ,  2007. There, h e r  attorney presented the court with  

several items, to support the  argument that petitioner did not 
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live with her parents, but maintained a separate residence (see 

Transcript of Hearing, Petition, Ex. B, at 2 ) .  At that court 

appearanc.'e, the Assistant District Attorney moved to dismiss the 

case ,  and t-lie case was dismissed and sealed. Accordingly, t h e  

court issued a Certificate of Disposition reflecting the 

dismissal on November 9, 2007 (id., Ex. C) 

After the dismissal, petitioner applied to the DOC f o r  

reinstatement. However, in a letter dated November 19, 2007, 

from Assistant Commissioner Alan Vengersky, petitioner was 

linforcried that "[elffective Tuesday, November 20, 2007, your 

services as a probationary Correction Officer are terminated" 

(Yd., Ex. D). Petitioner was directed to return any city 

property in her possession back to the  DOC. 

Pet.itioner apparently wrote to t h e  DOC for clarification of 

the November 19, 2007 letter. She was informed, in a letter from 

Peter G. Curcio, the DOC'S Bureau Chief, dated January 3, 2008, 

that. " [d lue  to your arrest on August 2007 your probationary 

employinent with the [Department] was discontinued" (id. , Ex. E) . 

A second letter to petitioner from Mr. Vengersky stated that: 

[ a ] s  you noted in your letter of December 21, 2007 you 
were ter-minatcd effective November 7, 2007. 
A probationary Correction Officer may be terminated 
during the course of his/her probationary period 
w i t h o u t  expl-anation pursuant to City policy and 
practice. rn 

Y o u  were terminated during your probationary period iri 
accordance with the Department of Correction' s review 
of your actions during probation. 
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T h e  legal procedures which were pursued concerning your 
criminal matter, do not compel me to recommend 
r-eversing the terminat ion. 

l - d . ,  Ex. F. 

Once she w a s  ter-rninated, petitioner applied for unempl.oyment 

insurance to the New York State Department of Labor. Alt.hough 

her application was contested by the DOC, the Department of Labor 

found in petit-ioner‘s favor, and awarded her- benefits ( i d . ,  Ex. 

G) . 

Petitioner claims t h a t ,  although the DOC had the ri.ght to 

fire her without giving any legal reason, it chose to do so, and 

that the decision it gave, v i z . ,  her arrest, was arbitrary a n d  

capricious, because she had been exonerated for that arrest 

Petitioner also claims that the DOC is barred by either res 

judicata or collateral estoppel from claiming that she was 

terminated f o r  good cause, based on the effect of the Department 

of Labor’s decision granting her unemployment benefits. 

Initially, this court finds that the DOC is not barred f rom 

arguing that it terminated petitioner in good faith, by virtue of 

the award petitioner obtained from the Department of Labor. N e w  

Yoirk. Labor Law § 623 (2) declares that “[n]o finding of fact or 

law contained in a decision rendered pursuant to this article by 

a referee, the appeal board or a court s h a l l  pr-eulude the 

litigation of arly issue of fact or law in ariy subsequent ac t ion  
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or' proceeding [ ] I f '  Consequently, New York courts have uniformly 

held that determinations of the Departrnent of Labor concerning 

unemployment insurance are "without preclusive effect in [an] 

act-ion" (Wooten v. N e w  York C i t y  Dep't of G e n .  S e r v s . ,  207 AD2d 

754, 754 [lst Dept 19941; see also M a t t e r  of Watson v B r a t t o n ,  

2413 A I l 2 d  295, 295 [lst Dept 19971; Matter of R i v o l i  v Stem, 160 

AD2d 601, 601 [lst. Dept 19901). Therefore, the Department of 

Labor's deterrni,nation is without preclusive effect herein. 

"It is well settled that a probationary employee may be 

discharged without a hearing and without a statement of reasons 

in the absence of any demonstration that dismissal was for a 

constitutionally impermissible purpose or in violation of 

statutory or decisional law" (Matter of York v McGuire, 63 NY2d 

760, 761 [1984]). He or she may be discharged " f o r  'almost any 

reason or for no reason at a l l '  as long as it is not 'in bad 

faith or for an improper or impermissible reason"' (Matter of 

Duncan v K e l l , y ,  9 NY3d 1024, 1025 [2008], quoting Matter of 

Swi.r i ton v S a f i r ,  93 NY2d 758, 762-763 L19991). The question, 

thus, is whether or not the DOC terminated petitioner in bad 

faiLh. 

However, at this point, the information submitted by bot.h 

pet.it.ioiier and t.he DOC leaves unclear the reasons underlying 

This sect-ion contains several exceptions, which do not I 

apply L o  the present matter. 
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petitioner’s termination. While the January 3, 2008 letter frOTr1 

the D O C ’ S  Bureau Chief cites petitioner’s arrest as the impetus 

f o r  her- termination, on the other hand, letters from Mr 

Verigersky do not cite the arrest as the reason for termination 

Further, the DOC’S Preliminary Report recommended that: 

based upon the facts and circumstances of this incident 
probationary Correction Officer Shaunacey Wharton, 
shield #17’76;2 is found to be in violation of the 
following department rules arid regulations. 

(A) 3.20.010 - Professional Demeanor 
(E) 3.20.030 - Conduct Unbecoming 
(C) 3.20.300 - Nature to bring discredit to t h e  
Department. 

Answer, Ex. 2, at 4. 

In addition, a memorandum to Mr. Vengersky from the DOC’S Deputy 

Commissioner, Investigation and Trials Division, dated August 28, 

200*/, which was written while the charges were still pending 

against petitioner, again recommended termination on the same set 

of facts as reported on t h e  Preliminary Report, and based on the 

same three violation of departmental rules and regulations (id., 

Ex. 3). A DOC Investigation Division Investigative Report 

(“Investigative Report”), written in early September 2007, a l s o  

reviewed the facts, determining that petitioner was in violation 

of the same DOC rules and regulations (id-, Ex. 4). This report 

furt-her stated that ”Officer Wharton acted in a manner that is 

below t-he expected comportment of an employee of the City of New 

York arid her actions have brought discredit to the department” 

arid, therefor-e, recommended termination (id. , Ex. 4, at 2) . 
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The Appellate Division, First Department has noted t h a t ,  

where a probationary employee is arrested f o r  committing a 

crime , the  l1 [ t 1 erminat ion of a probationary empl.oyee is riot in 

bad f a i t h  even where . . . a l l  criminal charges against her are 

subsequently dropped" (Matter of H o l m e s  v S y e l a f f ,  182 AD2d S57, 

SS8 [l"'. D e p t  19921; see a l s o  Matter of Rocco v Kelly, 2 0  AD3d 

364, 367 [lst Dept 20051, citing Holmes, 182 AD2d at 558). 

However, in some of these cases, while t h e  criminal charges were 

dropped, the probationary employee still appears to have 

comported him or herself badly ( see ,  e . g . ,  M a t t e r  of Brown v 

Condon ,  1 8 6  AD2d 4 3  [lst Dept 19921; Matter of Holder v S i e l a f f ,  

184 A.n.2d 228 [lst Dept 19921). 

In the present matter, pursuant to the investigation 

conducted by the DOC, it appears that the decision to terminate 

petitioner was based-at l e a s t  partially-upon her arrest. 

However, since factual issues exist-to wit, whether petitioner's 

termination was based on her arrest o r  other reasons-this matter 

is rernarided to the DOC for the resolution of those issues. 

( B o a r d  of Education v .  Ambach, 132 AD2d 257, 261 [3d Dept 19871 

[r-emanding to agency where record had insufficient information 

arid factual issues existed requiring resolution]). While CPLR 

'/806 does not specifically address remanding to an agcncy, 

"leading c:ommentators have noted that such remands are very much 

a part of the court's power" (ILmbach, 132 A D 2 d  at 261, citing 
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S i c g e l ,  NY Prac § 570, at 800; 8 Weinstein-Korn-Miller, NY Civ 

P r a c  para. 7806.01; see a l s o  D u k u l y  v. Aponte, 204 AD2d 189, 189 

[lst. Dept 19941). Here, remand to the DOC is appropriate in 

order to rri~r-e thoroughly establish the facts concerning the 

basis f o r  petitioner's termination, her €itneas to serve as a 

cor rec t ion  officer and her misconduct, if any (see Lacey v. 

Coug l i l i n ,  97 AD2d 824, 825 [2d Dept 19831; G a r r i s o n  v. Koehler,  

161. AD2d 322, 324 [lst Dept 13901). 

F i n a l l y ,  petitioner requests a name-clearing hearing. T h e  

t h r e e  requirements f o r  a name-clearing hearing are "governmental 

defamatory a c t i o n  (if untrue)" and loss of employment "in 

conjunction therewith, " and "dissemination of the stigmatizing 

inaterial" (Matter of Swinton v S a f i r ,  93 NY2d at 764). "The 

sole purpose of a name-clearing hear ing  is to afford t h e  

employee an opportunity to prove that t he  stigmatizing material 

in the personnel f i l e  is false" ( S w i n t o n ,  93 NY2d at 763, n.) . 

In t h e  case at bar, the material contained in petitioner's 

record i s  not  false. It is undisputed that petitioner was 

arrested €or the charges described. Any suggestion in the 

record t h a t  petitioner may have maintained her  residence at2 her- 

paren t s '  home is dispelled, because the record a l s o  clearly 

i nd ica t . e s  t.hat_ the charges aga.inst petitioner were dismissed. 

Therefore ,  the content of the DOC'S records does not warrant a 

riainc -clearing hearing. Accordingly, it is 
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ORDERED and ADJUDGED t h a t  r e sponden t ' s  de t e rmina t ion  i s  

modified t o  v a c a t e  t h e  penalty and remanded for further 

proceedings in accordance with this opin ion .  

The foregoing c o n s t i t u t e s  t h e  judgment and order of t h i s  

court  . 

Dated: A u y u s t  12, 2008 

ENTER : 

KIBBIB F. PAYNE 
J.S.C. 
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