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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 7 

TOIVIO ALMODOVAR and JUDITH ALMODOVAR, 
X ....................................................................... 

Tndex No. 102744/05 
Plaintiffs, 

- against - 

GANNON CONTRACTING, LLC and ADCO 
ELEC'1'RICAL CORP., 

Decision and Order 
-. 

Motion sequence numbers two and three are consolidated for disposition. 

In this casc, plaintiff, the former management employee of non-party Keefc, Bryuette & 

Woods, Inc. (KBW), a company that processes equity trades, alleges that hc was injured when he 

tripped and fell in the area of KBW's office in which printers wcre located and construction was 

being performed (the Printer Area), on the fourth floor of a Manhattan building on September 3, 

2004. Defendants, Gannon Contracting, LLC (Gannon) and Adco Electrical Corp. (Adco), move 

for summary judgment to dismiss the complaint and cross claims. 

' 1 

Defendant Gannon is the general contractor hired by KBW to perform renovations on tlic 

building's fourth floor. Adco is thc clcctrical contractor that was hircd by Ciannon for data and 

electrical wiring work. Plaintiff alleges that dcfciidaiits crcatcd or had actual or constructive noticc 

of a hazard created by wircs left out in and around at the work site and were negligent in, among 

other things, failing to rclocatc the printers in the Printer Area upon relocaling the KBW crnployees 

and Failing to create a barrier enclosing the Printer Area. 

Plaintilfalso alleges that delendants violated Labor Law 5 s  200, 241 (6), Ncw Yorlc State 

Industrial Code (Industrial Code) $23- 1.33, Administrative Code ofthe City ol'New York (Ruilding 
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Code) $ 5  27-127,27-128,27-1023 and27-1041, and Multiple Dwclling 

’ hrther claims that defendants’ negligence caused his fall and injuries. 

,aw (MDL) $ 78. Plaintiff 

Adco argues that plaintiff may not recover under any of these statutes and codes. Adco 

further argues that plaintiffs common-law negligencc claim [ails because it was not performing 

work where plaintiff fcll, did not owii or maintain the premises or have the duty to maintain the 

Printer Area, and there is no evidence that it created or had actual or constructive notice of a 

dangerous condition at the site. Gannoii adopts Adco’s arrgumcnts, adding that it was not negligent 

and that plaintiff has not established a prima facie case of negligence. 

“The proponent of a motion for summary judgment must demonstrate that thcrc are no 

material issues of [act in dispute, and that it is cntitled to judgment as a malter of law” 

(Dallus-Stephenson v Waisrnun, 39 AD3d 303,306 [lst  Depl20071). “Once the movant makes the 

rcquired showing, the burden shifts to the party opposing the motion to produce evidentiary prnoi‘ 

in admissible €arm sufficient to cstablish the existencc of a material issue o r  h c t  that precludes 

summary judgment and requires a trial” (id. at 306). In deciding a summaryjudgment motion, the 

role of the Court “is solely to determine if any triable issues exist, not to deterniinc tlic merits of any 

such issues” (Sheehcin v Gong, 2 AD3d 166, 168 [ 1 st Dept 2003 1 ) .  

I n  support of their motion, defendants provide tlic exaininatio1~-before-trial (EBT) tcstinioiiy 

of Steven Wissman, who testified that he was as a project manager for Gaiinon, which was hired by 

KH W to construct offices, relocate furniture, perform dcmolition, paint and install electrical systems 

and new carpeting. Wissman tcstitied that when plaintiff k l l ,  no one was perforining construction 

or clectrical work in the Printcr Area, which was about 15 leet away horn wlierc such work had been 

pcrfonned. I le furthcl- testified that Iliere were no wircs coining out of the floor in  the Printer Arca 
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and that had ht: observcd any debris, he would have had a laborer clean it up, as Gamion, for the 

project’s duration, crnployed laborers for such work. 

According to Wissman, construction work was perhrmed in the Printer Area only after 

plaintiffs accident, and approximately six weeks after the printers were relocated to another area, 

whcn the Printer Area was convertcd to an office. Wissman testified that when this conversion 

occurred, a wall, skylight and door were put in, with wiring done thereafter, but that there was no 

doorway when plaintiff fell, and the Printcr Area was then sealed off with clear plastic sheeting 

hanging from ceiling as a barrier to protcct KBW’s iliachines lkoni dust exposure. 

Wissman testified that the electrician was with the project from start to finish, and that while 

Gaimon oversaw all of the subcontractors, each subcontractor’s foreman was responsible to control 

their own workers and niakc their own safety observations. When asked what type of review of 

Adco’s work he did, Wissman responded that there was daily coordination, as Adco had a scope of 

work, and he would review the plans arid the work when done to see if it matched the plans, but 

would not review the work’s every detail. Wissman testiiied that he also kept in touch with the Adco 

foreman to keep Adco on schedule, obscrved all o l  the subcontractors’ work on daily, weekly or 

routine basis, and made visual inspections of Adco and the rest o l  the subcontractors’ work. 

Dcfcndaiits also submit EBT testimony of Frank Pccora, who tcstityed that he was employed 

as a journeyman clcctrician by Adco a i d  the only electrician working on tlic date ofthe incjdent 

Pccora stated that with cxception of the work hc was doing, which was changing out power strips 

inside of cubicles that wcrc outside of the Printing Arca, the job was coiiiplete when the incident 

occun-cd. Pecora sworc that, from a distance of‘ about 20 to 25 feet, he witnessed plaintif17s Fill 

through a constructed doorway, and that when he walked into tlic printer room to assist plaintiff, the 
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wire Iic saw was the cable that feeds the printer, with no wires hanging from the ceiling, or 

protruding from the floor in the gciieral vicinity of where plaintiff fell, other than the power cords 

for the machines in the room. Pecora lurther testificd that there wcre no cejling tiles pushed aside 

or open areas in the ceiling, and no wircs Iianging down therei‘rom. He did not recall seeing any 

boxes or supplies on the lloor on the pathway froiii the printer to the doorway. 

Pecora stated that Adco uses a cone or boxes to cover wires protruding from a floor and that 

Adco had orange coiies available. Pecora further stated that the general contractor did not set the 

salety standards, that Gannon’s project manager never instructed him to use a box or cones to cover 

loose wires, and that instruction about the use of such materials as the method ofprotecting the area 

would have come from his supervisor, job foreman, or shop steward. 

Defendants also submit the affidavit of Salvatore Lasardo, in which he swears that he was 

Adco’s general loreman on the date o€ the incident, at which time Adco was setting up modular 

furniture in an adjacent space separated from thc Printer Area by a wall and a door. Lasardo states 

that Adco had completed all of its work in the Printer Area prior to the date of tlic incident, did not 

lcavc any exposed wires extending up from the floor or down from the ceiling, or leave any of its 

equipment, wircs, or tools in the Printer Area. Lasardo also statcs that on or about September 3, 

2004, KBW’s illformation technology (IT) depai-tmciit was installing equipment coiisisting of 

printers, fax machines and copiers in the Printer Area, that thc wires present in the Printer Area wcre 

for those machines, and that hdco was not hired to install, and did not pcrfortn work in connection 

with, the machines. 

At his earlier EB’I’, I mardo testilied that Adco stallgenerally rolled u p  wires protruding from 

the floor in a taped togethcr coil, tying them with a piece of string up to the ceiling, and that it was 
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not Adco’s practice to cover wires with boxes or to use safety coiics. 1,asardo swore that Adco put 

new data and power lines into the Printer Area, that the power would have come in from the ceiling, 

and the wires put in by taking out the ceiling tile and opening thc ceiling. When Lasardo was asked 

“Was Adco performing any work in the printer room in September of ‘04,” lie answered “No, thcy 

were not. They inay havc done it in Septcmbcr, but not that date” ( ~ d .  at 30). Lasardo testified that 

he was able to determine the datcs in September that Adco worked in the Printer Area from memory 

because KBW was installing equipment in the Printer Area and would not have done so unless Adco 

had already completed ils work. Lasardo also testified that he told Pecora to mind his own business 

regarding plaintill’s fall because Adco was out of the room, but that he did not know whether Adco 

was working in the Printer Area in September 2004. 

Defendants also submit the EBT testimony of non-party witness Denita Rivera who tcstified 

that she was cniployed by KRW on September 3,2004 and that there were no hanging wires or wires 

coming out 01 the floor, or debris thereon in the Printer Area, and that shc did not see any 

construction workers thcl-c. Rivera also tcstificd that there were at that time wires protruding from 

the floor approximately five feet from the printer that had been thcrc for a month or more before 

plaintifl’s fall (Wolff Aff., Exh M, at 22). 

The parties all rely on plaintifi‘s EBT testimony to support their respective positions. 

Plaintiff tcstificd that hc had worked as an manager of equity operations for KHW proccssing the 

company’s cquity tradcs (Hyrnc Aff,, Exh. J(i),’ at 6). On the day before his accident, plaintiff and 

his co-workers had been relocated to aiiotlier office arca wliilc construction was continued in the area 

1 Plaintiff was deposcd twice, first on Octobcr 18,2005 and tlicn on November 1,2006, and 
there are two deposition transcripts annexed as exhibit “J” to the Byrne aliidavit. ‘The Court will 
rcfer to thc Octohcr 18, 2005 transcript as “Exh. J(i).” 
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i n  which they had previously worked, to which plaintiff still had access (Byrne hff. ,  Exh. I, at 43). 

Plaintiff saw construction workers present on the niorning of his fall when hc came into work, and 

sent some documents to the printer lroin his coniputer (id at 43-44). The printers remained in the 

area in which plaintiff and his colleagues had previously worked bel’ore bciiig relocated, and 

construction was being performed therc (id. at 44). 

According to plaintXf, there was debris on tlic carpct around the printer, consisting ol‘ceiliiig 

tiles and wires hanging down and almost touching the floor, with between 10 and 15 wires hanging 

down that lie had to duck and walk around on his way to the printer. Plaintiff tcstified that the wires 

were “Roinex” insulated electrical wires, and that hc knew this because he had dealt with these typcs 

ofwires before in his home (id. at 53j, and that the printer cords were behind the printers. Plaintiff 

further stated that there was temporary lighting in the Printer Area, that it was dim, and that he had 

a little trouble seeing (id. at 54-55). At his second EBT, plaintiff testified that he did not notice wires 

coining out of the ceiling or debris near the printcrs until the morning he fell (id. at 83-85), At his 

first EBT, approximately a year earlier, plaintil‘f testified that he had ohscrved debris there for days 

before his accident. While the transcript is not the model o l  clarity, it appears that plaintiff swore 

that hc first saw the wires on Septembcr 2,2004 (Ryriic Aff., Exh. J(ij, at 26-27), thc day before the 

accident. 

Plaintifl lurlher testified that lie walked to the Printer Arca thc morning of Septciiiber 3, 

2004, retrieved a 12 inches x 36 inches printout froin a printer and, as trained to do, iiiimcdiatcly 

started to read it, and was still looking at the printout, and perhaps walking, when his root became 

entangled in wires and lie tripped, twisting and hitting his back against the pl-intcr, or its base, bel‘ore 

landing on the lloor (Byrne Aff., Exh. J, at 55-60; Hyrne Aff., Esh. J(i), at 24). Plaintiff stated that 
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he saw Komex wirc wrapped around his legs or foot that he tried to gct off of his leg, and that it was 

the same wire, or the same color wirc, as that coming from the ceiling (Byrnc Aff., Exh. J, at 92-93), 

and which as not hooked up to the printer (Byme Aff., Exh., J(i), at 26). Plaintiff testified that his 

hand inade contact with the wires hanging from the ceiling and with debris that was on the floor, 

consisting of ceiling tiles and light fixtures from “when they were knocking them down” (Byrnc Aff., 

Exh. J, at 60). 

Plaintiff testiikd that a Caucasian man working in a construction crew of about three, who 

was knocking debris down, including ceiling tiles and light fixtures, saw him Pill h r n  about seven 

feet away, jumped off a ladder, helped plaintiff up and assisted him thcreafter (id. at 57-66), 

Thereafter, plaintiff was assisted by people he knew and went to the hospital. 

Plaintiffs cxpert opines that thc construction work should have been kept separate from work 

spacc involving non-construction people, and that to a rcasonablc degree of engineering and safety 

coiistruction ccrtainty, there was a problem in planning and coordination between Gannon and Adco 

concerning the use orthe space with KBW. He states that pl-intcrs, fax machines and copicrs should 

havc bcen relocated with the prcviously relocated KBW employees so that the cntirc operation would 

have been properly set up on the day of plaintiffs accident. Plaintiffs expert hrther opines that 

there should have been a barricade or lock on the door and/or some signs to warn plaintiff of the 

debris and electrical wiring and lighting conditions and [hat defendants violated lndustrial Code 5 

22-1.33 and Building Code $9 27-1041 and 27-1023 and I,abor 1,aw 9 241 (6). He states that the 

violations wcrc a “compctent producing causc of action of plaintiffs accident” (Fair Aff., at 4). 

Defendants are entitled to sunmaiyjudgmcnt dismissing plaintiffs’ Labor Law 98 200 and 

Plaintiff, as KBW’s management employee, was not, when hc obtained and 241 (6) claims. 
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reviewed the printout, “‘permitted or suffered to work on a building or structure”’ (Mordkqfi~@ v 

KCI. V. Uev. C’orp., 76 NY2d 573, 576 119901, quoting W h e l m  v Warwick V d .  Civic irndSocia1 

Club, 47 NY2d 970,97 1 [lf-)79j), or performing work neccssary or iiicidental to the erection or rcpair 

of a building or structure (see Long v Battery Purk City Aurh., 295 AD2d 204 [ l  st Dept 20021; 

S/7nulding v S.H.S. Bay Ridge LLC, 305 AD2d 400 12d Depl 20031; see also Vnlinoti v Smdvik 

Seamco, h c . ,  246 AD2d 344, 345 [ 1 st Dept 19981 [“plaintiff was not a person ‘employed’ l o  carry 

out the repairs as that term is used in section 200 ( l ) ,  section 240 (1) and section 241 (6) of the Labor 

Law”]) as would be required to recover under the Labor Law. 

Plaintiff cites to a myriad of cases regarding Labor 1,aw 6 5  200 or 241 (6) that do not address 

that plaintiff was simply not working on the construction project in any respect. For example, 

plaintiff cites to Ramos v Champion C.’omhustion (1 hD3d 287 [lst  Dept20031, order recnllcd and 

vacated 12 AD3d 227 [ 1st Dept 20041 which involved a worker injured while working on ;i boilcr 

installation project. As another example, plaintiff cites to Ryder v Mouni Lorctto Nur.ring Home 

(290 AD2d 892 [3d Dept 2002]), in which the injured plaintiff was a plurnbing subcontractor’s 

cmployec who tripped, during a plumbing job, over an item previously attached to the floor by 

another subcontractor. 

Multiplc Dwelling Law 5 78 is also inapplicable herc, as the section applics to building 

owncrs (see Wciss v Cily q f N e w  York, 16 AD3d 680 [2d Depl 2005]), which defendants are not. 

Plaintiff‘docs not contend otherwise, and defendants are cntitled to dismissal of these claims. As 

Building Code 5 5  27-127 and 27-128 also apply only to building owncrs (id; Beck 17 Woodwurd 

Afjilicrtcs, 226 AI.12d 328 [2d Dept 19961), plaintiff may not recover based on thcsc codes. 
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Industrial Code tj 23-1.33 also does not apply here as it “does not apply to any city in the 

State ofNew York having apopulation of one million or more persons” (C‘unhir v C’i@ o f N e w  Yoork, 

18 Misc 3d 1104[h], 2007 NY Slip Op 52404 [IJ] [Sup Ct, NY County 20071). Plaintiff does not 

dispute that the City’s population has exceeded one iiiillioii for some time, including the time of his 

accident. 

Dekndants argue that in order to asscrt a claim undcr Huilding Code $ 5  27-1023, which 

requires cei-tain warning deviccs, and Building Code 6 27- 104 1, which concerns salely measures 

during building alterations, plaintiff must, but cannot, offer the information needed to demonstrate 

that these provisions apply (Byrne Aff., 11 122). Defendants ignore that it was their burden to provide 

admissible evidence to dcmoiistrate that the codcs do not apply, and not to merely poinl to gaps in 

plaintiffs’ casc ( F d a h  v Slop & Shop Compunies, Inc., 41 AD3d 638, 639 [2d Dept 20071). 

Defendants’ “waiver” reply argument is unpersuasive where they have not met their suinniary 

judgment burden (id. at 639). 

Defendanis also argue that Building Codc 5627-1023 and 27- 1041 do not apply because they 

wcrc not performing work in the Printer Area when plaintiff fell. This is also the ground upon which 

defendants move to dismiss plaintifl’s common-law negligence claim. Dekndants’ contciition is 

that thc cvidence demonstrates, as a matter of law, that thcy were not doing work in the Printer Area 

when plaintiff fell and thal the wires there wcrc connectcd to KJ3W’s machines. I’hey further argue 

that therc is no evidence thal they caused thc accidcnt. 

As is rcquired on summary judgment, the Court will assume as true plaintiffs l-3ll’testimony 

thal he saw dcbris on the lloor and Rornex electrical wires in thc pl-intcr area coming h n  the 

ceiling, and that his foot bccamc cntanglcd in wires that were the same color as tlie electrical wircs 

9 

[* 10 ]



allegedly coining down from the ceiling, and not a printer power cord. For purposes of summary 

judgment, the Court must also permit the inference that the wires were t11c cause of plaintiff‘s fall 

as he alleges, and credit plaintiffs testimony that he observed a worker working on light fixtures 

ncarby who hclped plaintiff after his fall, While dcfeiidants represent that plaintiff testified that 

Adco was not doing work (Byrne Alf., 11 139, citing to Byme Aff., Exli. J ,  at 87) and that plaintiff 

testified that he did not see anyone from either company performing work at the site, this 

representation is based on plaintiff7s testimony that the person who hclped him immediatcly after 

his fall did not identify himself as employed by either dcfendant. Pecora tcstified, however, that he 

witnessed the fall, immediately thereafter assisting plaintiff. As plaintiffs GBT reveals that hc knew 

the identity of those who assisted him, except for thc worker who helped him Lip from thc floor, for 

summaryjudgment purposes, the inference, in plaintiffs favor, that Pecora is thc unidentikd worker 

is not unreasonable. Therefore, there exists a triable factual issuc as to whether o r  not it was Adco, 

and not KBW as Lasardo contends, that was working in the Printer Area and crcated a dangerous 

condition with wires or debris that caused plaintiflto fall. Accordingly, Adco’s motion for summary 

judgment dismissing the complaint is denied. 

Pointing to the testimony of Wissrnan, Adco’ s employecs and Rivera, Gannoti argues that 

i t  is entitled to summary judgment because all credible testimony indicates that defendants were not 

working and that no electrical wires werc protruding cither from the floor or the cciling in the Printer 

Area when plaintiff fell. ’I’lius, Gaimon contends, there is no indication that it or its agent crealed 

the alleged condition, or had actual or constructivc notice of its cxistence. Plaintiff counters that 

Gamion had control over the construction site, has failed to cstablish that it lacked notice of thc 

wire/tripping defect around the Printer Area, and that Wissi~ian’s testimony indicates that Gannon 
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created or had noticc of a dangerous condition or prcmiscs defect involving wires protruding from 

the iloor. 

“[Ilt is not plaintifl‘s burden in opposing the motions for sumimaryjudgmcnt to establish that 

defendants had actual or coiistnictive notice of thc hazardous condition. Rather, it is defendants’ 

burden to establish thc lack of notice as a matter of law” (Giuffrida v Metro N Commuter H K. Co., 

279 AD2d 403, 404 [ ls t  Dept 20011; Mitchell v C’ily oJ’New York, 29 A113d 372, 374 [lst  Ikp t  

20061). 

Whilc Wissman testified that he was frequently at the work site and that no work was bcing 

conducted on the premises in the area in which plaintiff €ell,’ plaintiff testified that there was 

construction work i n  that area, and that he saw work being performed in or around, and wires in, the 

Printer Arca on the morning ofhis fall. Givingplaintiffthe benefit of favorablc inferenccs, thc Court 

must credit his assertion there were hanging wires, uncovered wires or debris on the floor on the 

cvening before his fall (Duumm Di.yday,s, h c .  v Mclsturzo, 168 AD2d 204, 205 [ 1 st Dept 19901 

[“the motion court . . . should not pass on issues of credibility” but must draw all reasonable 

inferences in favor of the non-moving party]). In addition, Rivera testifled that there were wires 

The record testimony is unclear as to whether thc Printer Area was a separate enclosed site 
with a door or an open arca or alcove (see Hyriic Aff., Exh. I , ,  at 16-17 [door and no plastic 
sheeting]; hzd cowlpare id., Exh., K [Wissman EBT]). Plaintifj’contends that “Wissman testified that 
no elcctrjcal wiring was done until the doorway in the wall was done and thcii light switches and 
other wiring would be donc at [that I time. If tlic wall was alrcady built and there was LI doorway as 
the electrician insists, the testimony of defendant Wissnian is liclive” (Wolff Aff., at 8). Othcr than 
perhaps arguing that Wissinan has not been truthful, the point of plaintill’s counsel’s argument is 
somewhat clusive. lhc Court takes the argument as ;1 challcnge to delendants’ claim that work was 
not being performed in the Printcr Area when plaintiff Ml ,  which dcfendants supported with 
Wissrnan’s testimony that work was not performed in the Printer Area until alter i t  was made into 
an office. 
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coming out of the floor five feet away from the  printer^.^ Kvcn wlicrc there is doubt or the existence 

o f a  triable issue of fact is debatablc, summary judgment should be denied (Roruhu Extruders v 

C e p p s ,  46 NY2d 223 [ 1  9781; lnlernutional Customs AssocLs., Inc. v Bristol-Meyers Sqziihb Co., 233 

AD2d 161, 162 [ ls t  Dept 19963). Plaintiffs testimony about wircs and debris, coupled with 

Wissman’s testimony concerning his presence at the site and inspections of the work, raises an issire 

of fact as to whether Gannon knew, or should have known of an unremedied premises defect. Thus, 

Gannon’s motion is denied. 

Turning to the cross claims, Gannon moves for suininary judgment on its claims against 

Adco for common-law and contractual indemnification and breach of contract claim for failure to 

procure insurance. The indemnification provision upon which G m i o n  relies is located in a purchase 

order (PO), datcd six days aftcr thc accident, which states that: 

“The . . . subcontractor agrees to indemnify and save harmless Gannon . . . and other 
indemnities , . . against all claims, liabilitics, damages, loss, and/or expense incurred by or imposed 
upon the said indemnities for any claim alleging bodily injury , , , sustained by any person . . . and 
however such in*juries may be caused, where it is allcgcd that such claims, liabilities, damages, loss 
or expensc arise l‘rom or [were] caused directly or indirectly by the work of the , , , subcontractor 
(regardless of negligence) its agents, or employees, in whole or in part, and regardless of any clairncd 
or actual negligence by the indemnities are the only negligent party. This indemnification and/or 
contribution shall include, but is not limited to cases wherc liability is imposed on the indenmitics 
by operation of law, negligence, for and which liability is imputed to the indemnities.” 

Gannon also submits a copy ol‘a Certificate orliability Insurance, dated February 15,2005, 

with a “Policy Cfkctive Date” orAugust 8,2004 (CLI). Gannon contends that it was not negligent, 

and thus is entitled to full contractual indemnification from Adco, which undertook the rcsponsibility 

to install the clectrical and data wires pursuant to the PO. Plaintiff contends that Adco’s intciition 

While it is not clear that this is the defect that plaintiffclaims caused his injury (Wolff Afr,, 
at 8), or how far from thc printcrs plaintiff walked, i l  he walked at all as opposed to hlling 
immediatcly upon turning away from the printer, these arc factual issues unresolvablc hcrc. 
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. .- . 

to indemnify can bc clearly implied from the surrounding facts and circumstances, and the language 

and purpose of the PO. 

In its opposition papers, Adco argues that Gannon’s motion must hc denied. Without having 

made a si@ argument for dismissal in its moving brief, in its opposition papers, Adco argues fbr 

the dismissal of Gannon’s claims. Specifically, in opposition to Gamon’s claim that it is entitled 

to contractual indemnification, Adco argues that: ( 1) thcrc is 110 indeinnification contract as the PO 

is dated after the accident and there is no evidence that it was intended to apply retroactively; (2) the 

indemnification provision violates General Obligations Law (GOL) tj 5322.1 as it purports to 

require Adco to indcinnify Gannon for Gannon’s own negligence, but does not state that it is 

enforceable only to the extent allowed by law; (3) the issue of Gannon’s negligence has not been 

resolved; and (4) under the provision’s terms, it does not apply absciit proofthat the alleged damages 

arose h m  Adco’s work. Adco argues that Gannon is not entitled to common-law indemnif-ication 

because the wires that caused plaintiff‘s accident did not arise from Adco’s work. 

Addressing the common-law indemnification claim first, to prevail on a common-law 

indemnification claim, Gannon must establish that it was not negligent, but rievertheless was 

compelled to pay damages that ought to havc bcen paid by Adco (C’urrciu v Profissional lluta Mgt , 

259 AD2d 60,65 [ lq t  Dept 19991). At this juncture, Gaimon has not been compelled to pay damages 

or cstablishcd, as a matter of law, that it was not negligent and its motion is denied. The branch 01‘ 

Gannon’s motion for contractual indeiiiiiification is also denied. Among other things, Cjannon has 

not conclusively established retroactivc application of the iiidemnifkxtiori provision. 

Also denicd is Gamion’s motion for summaryjudgment on i t s  breach of contract claim. The 

ClJ  states that the covcragc will bc effective lrom August 1,2004 to August 1 ,  2005, and indicates 
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to indeiiiiiify can be clearly implied from the surrounding facts and circumstances, and the language 

and purpose of the PO. 

In its opposition papers, Adco argues that Cannon’s motion must be denied. Without having 

made a singlc argument for dismissal in its moving brief, in its opposition papers, Adco argues for 

the disniissal of Gannon’s claims. Specifically, in opposition to Gannon’s claim that it is entitled 

to contractual indemnification, Adco argues that: (1) therc is no indemnification contract as the PO 

is dated after the accident and there is no cvidcnce that it was intended to apply retroactively; (2) thc 

indemnification provision violates General Obligations Law (GOL) (j 5-322.1 as it purports to 

require Adco to indemnify Gannon for Gannon’s own negligence, but does not stale that it is 

enforceable only to the extent allowed by law; (3) thc issue of Cannon’s negligeiicc has not been 

rcsolved; and (4) under the provision’s terms, it does not apply absent proof that the allcged damages 

arose from Adco’s work. Adco argucs that Chinon is not entitlcd to common-law indemnification 

because the wires that caused plaintiffs accident did not arise froin Adco’s work. 

Addressing the common-law indeniiiification claim first, to prevail on a common-law 

indemnitkation claim, C’rannon must establish that it was not negligent, but neverthcless was 

compclled to pay darnages that ought to have bcen paid by Adco (C’orreia v Proftssional Uutu Mgl., 

259 AD2d 60,65 [ 1’‘ Dept 19991). At this juncture, Gannon has not been coinpclled to pay damages 

or established, as a matter of law, that it was not negligent and its inotion is denied. T11c branch of 

Cannon’s imtion for contractual indemnilication i s  also dcnicd. Aniong othcr things, Gannoii has 

not conclusively established rctroactive application of thc indcmnilication provision. 

Also denied is Galinon’s motion for sumiiiaryJudginent on its breach ofcontract claim. ‘I’hc 

CLI states that the coverage will be effective lrom August 1,2004 to August 1 ,  2005, and indicates 
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that Gannon was to be named as an additional insured. Camion contends that it is entitled to 

summary judgment on its breach of contract claim because there is no evidencc that it was named 

as an additional insured by the carricrs listcd on the CLI. Adco opposes the motion, arguing that 

Ciannon has not provided the policics with its moving papers. Gannon did not provide the policies. 

Gannon also did not provide a party’s affidavit or deposition testimony, or any other evidence, to 

support its contentions. 

Sunimaryjudgment may not be granted based on an attorney’s affidavit (Adurn v ( W n e r  d 

Ruthkopfi 238 AD2d 234, 239 [Ist Dept 19971 [“attorney’s affidavit is of no probative value on a 

summary judgment motion imless accompanied by documentary evidence which constitutes 

admissible proof’]), or by the pointing to gaps in the opposing party’s evidence (Viflorio v U-Huul 

Co , 52 AD3d 823 [2d Dcpt 20081 [movant on suinniaryjudgmeni must aftinnatively demonstrate 

the merit of its claim or defense]). In addition, the C I A ,  although not dispositive as to coverage or 

lack thereol, constitutes some evidence that insurance was obtained, thereby raising a fact issue 

(Horn Muinlrnance C‘orp. v Aetna Clcrs. & Surety C‘o., 225 AD2d 443,444 11 ’‘ Dcpt 19461). Bccause 

thc Certificate of Insurance lists the insurers and policy numbers which purportedly provided 

coverage, it is not impossible, as Adco argues, for Cannon to prove whether Adco failed to obtain 

coverage. Both Cannon and Adco could havc rcquested the iiisurcrs to provide copies of the 

policies, including the endorsements and declarations pages, to establish whether coveragc was, in 

fact, provided lo Gamio11 as an additional insured. 

Adco’s arguniciits for dismissal with presjudice of Gannon’s indcmnification and breach of 

contract claims are also denied. Adco did not provide izdmissiblc cvidence lo eliininatc malerial 

issues of fact to nicet its moving burden and, in fact, made no argirments for dismissal of tlic cross 

14 

[* 16 ]



claims in its inoving papers, Adco’s argument that the indemnification provision violates GOL 5 

5-322.1 is also not dispositive, as the statute docs not bar claims by “innocent” indemnitees. While 

thcre remaiiis a triable issue of fact regarding Gannon’s ncgligcncc, no party has established 

Gannon’s iicgligence on this record. 

LJpon its own initiative, the C,ourt severs the fourth cause of Garnoti’s third-party complaint 

against Adco, which allcges breach of an agreement to procure insurance. “To pcrnijt this dispute 

to be tried before the sanicjury charged with deteriniiiiiig the ncgligeiicc issue would be prejudicial, 

since it would put before the jury the existence of liability insurancc coverage” (Smith v McClier 

Corp., 38 AD3d 322, 323 [ 1 st Dept 20071). 

Accordingly, it is 

ORDERED that defendant Adco Electrical Corp.’s motion for sumniary judgment (motion 

sequence 002) is denied; and it is further 

ORDERED that defendant Gannon Contracting, LLC’s niotion for suminary judgment 

(motion sequence 003) is denied; and it is hrther 

ORDERED that the fourth cause of action of the third-party complaint against Adco 

Electrical Corp. is severed. 

ENTER: 

~~~, ,J.S.C. 
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