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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 
___II_c_______I_l_l___---  ____-__ 
INTERTEX USA d / b / a  BC AMERICA 

--X 

Index No.601139/08 Plaintiff, Mtn Smg.001 

- a g a i n s t -  

ABAETE' BY LAURA PORETZKY, LTD 

Defendant .  

-_l-*--l_--__dc_---_ 

WALTER B. TOLUB, J.: 

and 

dismiss Defendant's Affirmative Defenses. Defendant  cross-moves 

f o r  a n  o r d e r  compelling P l a i n t i f f  t o  accept i t s  Verified Answer. 

Factg 

This action arises out of a dispute Over certain goods s o l d  

and shipped by Plaintiff t o  t h e  Defendant .  

corporation, c l a i m i n g  t h a t  it does business as BC America, served 

the Defendant by delivering t h e  Summons and Complaint t o  the 

S e c r e t a r y  of  State on April 1 7 ,  2 0 0 8 .  

the Defendant had to appear by serving an answer 01 a n o t i c e  of 

appearance, by May 1 7 ,  2008 .  

inadvertently calendered the date  for answering as May 18, 2 0 0 8 .  

Since May 18, 2008 was a Sunday, Defendant served its Answer b y  

mail On Monday May 19, 2 0 0 8 .  The Answer i n c l u d e d  six affirmative 

defenses, t w o  of which raise the issue of Plaintiff's standing t o  

commence an a c t i o n  based on invoices made by BC America. 

Plaintiff 

Pursuant to C P L R  § 3 2 0 [ a ] ,  

Defendant claims t h a t  i t  
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t h e  delay. 

CPLR 83012 covers service of  p l e a d i n g s  and demands for 

complaints. CPLR § 3012[d] provides f o r  extensions of time to 

appear, p lead  o r  to compel t h e  acceptance of a p l e a d i n g  untimely 

served. 

between d e l a y s  i n  t h e  service of pleadings and defaults t h a t  have 

resulted i n  a n  o r d e r  o r  judgment, and to endow the courts w i t h  

discretion and  f l e x i b i l i t y  i n  d e a l i n g  w i t h  t h e  former (Guzetti v .  

C i t v  of Ne W Y Q X k  I 32 AD3d 8 2 0  [la' Dept 20061 c i t i n g  S m m ~ ~ s ' s  

Mem, 1983 NY Leq -is Ann, at 144; see a l s o  peport of  A d  

on C i u  Pra 

Q f f i c e  of Ct. A h i n ,  1983 ~ c ~ e v ' s  S w  i o n  1,aws o f  N Y ,  a t  3015), 

The legislative history behind CPLR §3012[d], establishes that 

t h e  potential merits of a d e f e n s e  are one  f a c t o r  i n  the court's 

discretionary determination. 

offered, t h e  absence o r  presence of willfulness and the 

possibility of pre jud ice  to o t h e r  parties to the a c t i o n  must also 

The statute was meant both to recognize a distinction 

ViSQIV C O m  

c, 1983 McK inpeyls SegglOn J,aws of NY, at 2879 ;  Mem of 

The length of d e l a y ,  the excuse 

be considered and balanced i n  determining whether r e l i e f  is 
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appropriate ( G u z e t t l  V. C i t y  Q f  

20061 

o f  c t  
McKinnev's Sessi. on Laws of  N Y  , at 2 8 7 8 - 2 8 7 9 ;  Hem o f  O f f  i c e  

Arlmiq ,  1983 HcK i n r p v ' s  S s s s i o  Y, at 3014-3015; n Laws of N 
SDonsos's M em, 1983 NY Legis Ann, a t  142, 143). 

k, 32  AD3d 820  [lSt Dept New Yor 

c i t i n g  P e ~ o  rt of  Ad visorv Corm on, Civ  Priic, 1983 

In this matter, there was a minimal delay i n  service and no 

prejudice to t h e  P l a i n t i f f .  

should be excused ( G u Z a t t i  v ,  C i t v  0 

Dept 

dismiss Defendant's Answer is denied i n  its entirety and 

Defendant's cross-motion to compel P l a i n t i f f  to accept t h e  Answer 

In such  circumstances, the delay 

ork, 32  A D 3 d  8 2 0  [I" f New Y 

It follows that Plaintiff's motion s t r i k e  o r  
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was served. 

Counsel for the p a r t i e s  are directed to appear f o r  a 

Preliminary Conference on September 26, 2 0 0 8  at 11:OO AM i n  Room 

335 a t  60 C e n t r e  Street. 

This memorandum opinion constitutes the decision and orde r  

of t he  C o u r t .  

Dated: q,  slat 
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HON. WALTER B. TOLUB, J . S , C .  
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