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SUPREME COURT OF T H E  STATE OF NEW YORK 
NEW YOlUC COUNTY: IAS PART 6 

Ihel-c are 110 material issues of h c t  to support the claim that these dcfendants deviated liom the 

acccpted staiidards of care in treating Emilia Nicole Dwycr (“plaintifl”) or that plaintii‘ys allcged 

injuries wcre proximately caused b y  any acts ofthese dcfendants. Plaintiff, togctlier with her mother, 

who brings this action on her bchalr, opposes defendants’ motion and cross-moves for summary 

judgmciit against Dr. Mohl, Gentle I)eiital, aiid co-dekndaiit Dr. Ueliina Colon. Dr. Gi bbs, an 

orthodontist who had unsuccessfully sought summary judgi-ueiit in an earlicr motion, submitted an 

aL‘tirmation in  partial opposition to Dr. Mold’s i~iotion. He sccks to have statcments contained in the 

July 24,2007 decision of the Hon. Eileen Bransten, to whom this matter was previously assigned, 

considerecl as findings of fact as to Drs. Mohl and Colon. ‘T’hat decision was made before Drs. Mohl 

and Coloii were co-dcfcndants with Ilr .  Gi bhs. ’ ‘Ihe f‘nctual statements adversc to Drs. Mold and 

Ilrs. Molil aiicl Colon, and Gciitle Ilciital, were sued in a separatc lawsuit uiider Index No. 
10733 1/07, which was coiiiiiieiiccd on May 24, 2007, tlirec days bcfore 1 l r .  Gibbs subiiiitted his 
motion. ‘The cases wcre subscqtiently coiisolidatcd undcr the carlier Index Number 011 October 16, 
2007. 
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Colon contained in  tlic decision of July 24, 2007 can bc given no preclusionary effect in tlie clainis 

brouglil against them in the instant action. 

'I'his is ;iri action for dental malpractice arising from the treatment of plaintiff, who 

is cLirreiitly fourteen years old. Plaintill' clainis that delkndants failed to recognize that she was 

sullering from root resorption and failed to act to prevent lilrther dctcrioratiori of her tccth. Root 

resoiplion is tlic absorption of tlic tooth root. It leads to instability of the involved tooth aiid call 

result i i i  tooth loss. Dr. Gibbs treated plaintiff from Octobcr 2003 to April 2006 niid W e d  her with 

certain ortliodonlic devices over the span of his Ireatment. All o r  the devices wcre removed by April 

2006. Urs. Moll1 and Colon arc geiieral dentists. In March 2005, Dr. Colon saw plaiiilin'lor one 

visit. At lhat timc, Dr. Colon was employed by Gentle Dental. Plaintilrrcturncd to Gentle Tlcntal 

in August 2005 and saw Dr. Mohl. Slic was seen by Lh. Mohl again in October 2005, April 2006, 

and Octobcr 2006. 

In support orhis motion, Dr. Mold describes tlic trcatment he and Dr. Colon rendcrcd. 

O n  March 28,2005, Dr. Colon pcrfori-ned a pcriodic oral cxmi including prophylaxis (clcaiiing) and 

fluoride trealment. A nuiiiber o f  x-rays wcrc taken. Dr. C'oloii Ielt tlie einploynient of Gciitle Dental 

oiie or two weeks latcr, aiid did not treat plaintiff again. Hy the time of this examination, plaintill 

had bccii fitted with upper aiid lowcr braces by Dr. Gibbs. A palate expandcr that had been 111 place 

since May 5 ,  2004, was removed by Dr. Gibbs 011 Decembcr 22, 2004, 

Ur. Mold first saw plaintill'on August 19, 2005, when hc pcrforrned anothcr periodic 

oral exam, prophylaxis, and h o r i d c  treatment. Additional x-rays were taltcii. Dr. Mold asscrts Ilia1 
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at soriie point bctweeri August 19,2005, and 111s additional trcatiiient orplaintiff on October 3,2005, 

he told the niotlicr or the guardian2 that plaintiff needed to go back to tlic orthodontist because there 

was root rcsorplion. On October 3, 2005, Dr. Mold again pcrformed a periodic oral exam, 

prophylaxis, arid iluoride treatment, and iiotcd in his rccords “X-rays cxhibits: bone loss.” Plaintiff 

returncd to Dr. Mold for two iiiore visits on April 10, 2006 and October I O ,  2006, and underwent 

similar oral e x m s .  A progrcss note for April 10,2006, records bone loss. Thc first rekrencc to root 

resorption in the progress notes appears on October 10, 2006, which says “, . . mother wrole iiie a 

lettcr dated 10/08/06 to thc iiidicatiori that Nicole’s root rcsorptioii was clue to her wearing braces. 

I spoke to her and mother and told them that they needed to speak to the orthodoiitist.” A copy of 

the note was included with tlic moving papers. 

Dr. Mold argucs that all treatment provided to plaintiLlwas in accordance with good 

arid accepted deiital practice. It is Dr. Mold’s and Genlle 1)cntal’s contention that, cvcti assuiniiig 

that questions oi’fict exist as to whether tlicre werc departures from the standard orcarc, tliere is no 

rxxiis between thosc alleged dcpartures and the damage to plairiti W s  tceth roots. FLirtlier, tlicy argue 

that since thcre is no evidence ofariy iiijury at the harids of Dr. Molil or Gentle Ilental, the cause of 

action Ibr informed conscnt must h i l .  Finally, oiice all claims against Dr. Mold are dismissed, the 

claim against Gentle Ilcntal cannot be iiiaintaincd sirice thc claim is based on vicarious liability. 

In Iurtlicr support oL the rnolion, Dr. Mohl aiid Geiitlc Dental subiiiit the affiriiialion 

of .lohn P. Graziaiio, I),D.S., a duly licciised orthodontist adriiittcd to practice in the State oI‘New 

By guardian, I can only assLiIne lie was referring to plaintiffs babysitter, who occasionally 
accompanied plaintif1 to her appointments, and not sonieone with legal status, siricc no such person 
has been ideiitified. 
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York. J3r, Cjraziano opined that lhc actions of Dr. Mohl and Gcntle Dental did iiol proximately causc 

or coiitribule to plaintiffs claimcd damages. In  support of this conclusion, he opines that, after 

comparing the x-rays from April 2003, March 2005, and August 2005, the majority of thc root 

resorption had occurred by the time Dr. Mohl treated plaintiff. In any evenl, he opines that the root 

rcsoi-ption was untreatable and that the dainage is idiopathic, which could occur in conjunction with 

orthodontic care but was 11io1-e likely the result 0 1  a gcnetic prcdisposition. He admits that sonie 

further root resorption had occurred after Dr. Mold first saw plaiiitilf; but that any further root 

rcsorptioii after August 2005 wits in spite of the orthodontic care rather tliaii as a result of it. IEven 

if plaintiff’s braccs were rcinoved on August 19, 2005, alter l3r. Mohl’s trealnicnt, or the date he 

knew or should have known 01 tlic condition, the root resorption could iiot have bceii arrestcd. Dr. 

h4ohl’s dental ~ ~ r k  was at all tiiiies in accordancc with good and acceptcd dental practice, including 

his documentation and timely notice to plaintilf, her niotlicr, and/or her guardian ofthc need to seek 

follow-up care fiom plaintiffs orthodontist. 

Plaintiff opposcs the motion and cross-moves for sumniary judgmciit against Drs. 

Mohl aiid Colon, and Gentle 13ental. An affirmation subniittcd by plainti1f‘s c o ~ m s e l ~  argues that 

both 1)rs. Colon and Mohl had taken x-rays that rcveal root resorption and never contacted the 

orthodontist orplaintifrs mother. ‘i’lie fact that neither the roo1 resorption nor the rollow-up coiitacls 

with plaintill’s itiotlier and the orthodontist wcre adcqualely documented in thc cliai-t arc separatc 

violations ol‘thc stanciard oi’care. Furtherniorc, in response to the claim by dcfeiidaiits that therc can 

Counsel is also an orlhoclontist. nut his statemcnts of opinion itiust t?c discounted, It is 
inipropcr for him to voice such opinion unless he wislics to make hirnsella witness, suhjecl t u  cross- 
examination. If that is so, he has an obligation to witlidraw as counsel cir be in possible violation 01 
Disciplinary Rule 5-102, 22 N..Y.C:,R.l<. t): 1200.21, 
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bc 110 proof that defendants’ actions or inaction proxitnatcly caused plaintiff’s injury, lie asserts that 

pi-ompt and proper action by defeiidants wuulcl have decreased the rate of root rcsorption that 

occurred between March 28, 2005 and April 10,  2006. 

In an expert affidavit submilled by plaintiff, Robert Gottlicb, L),M,D,, opines that 

severe root resorption was evident on tlic x-rays taken on March 28,2005, and ALiguslI9,2005. He 

disp~ites defendants’ claim that plaintiff had a genetic predisposition, since he opiiics that thcrc i s  

no scieiiliiic support for establishing that with any degree 01 dental certainty. He asserts that a 

clcritist iiiust coiiipare x-rays with prior x-rays, rccord fiiidings on treatment charts, iiotiry a parcnt 

aiid a treating orthodontist imnicdiatcly, and record such noliiicatiori in the chart. I Jc claims that it 

was a departure from tlic staiidard ofcare [or Dr. Colon not to recognize root resorption and IiotifL 

plaintilf’s parent aiid orthodontist immediately. He asscrts that Dr. Mohl violated the standard of 

carc by not recording the iricreasc in root resorption arid not notifying plaintiffs inother and the 

treating orthodontist immcdiatcly. The increase in root resorption that occLirred was injury to 

plaiiitilf that was proximately caused by defendants’ departures. 

Plaintiffs mother also sLibmittcd an afiidavit. In it she statcs that she lirst learned d’ 

her daughter’s root rcsoi-ptioii iioiii 13r. Ciibbs wheri the braccs wcrc removed and x-rays taken. This 

is in sharp contrast to the statemcnt attributed to Dr. Mohl. 

l’hc gist ofthe opposition and reply papers submitted by Dr. Mohl and Gentle Dcntal 

is to dispute thc claim that the departurcs claimed caused tlic injury. They clispute the claim that the 
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root resorption could have bcc~i arrested or lessciicd, and reiterate the statements of their expcict as 

to causation. 

Dr. C:olon's opposilion" highlights that she oiily saw plaintiff oiice aiid lert the 

employiiicnt of Gentle Dental oiic or two weelis later. She asserts that she properly made a diagnosis 

of shortened rook on March 28, 2005. But, she was iiol in posscssion of ail earlier film dolie by a 

prior trcatcr, and iherelore she could not coiiipare the films. At her deposition, she stated that she 

did rcqucst that Geiille Dental's office iiianager obtain the films. In support of hcr claiiii that her care 

was prupcr, she ol'rered the affirmation orLeslie Scldin, D.D.S., who supported 1)r. Colon's position 

that she did iiol deviatc from the standard of care. She also quoted from an affidavit ofDr.  Melvin 

Wallshem, D.D.S., subiiiitted hy plaintill' in opposition to an earlier iiiotion by Dr. Gibbs for 

summary .judginent, wherein 1ic states [hat absciit agreement with tlic family dentist or pcdiatric 

denlist that they will share information from x-rays they take, it is not the usual practice to so 

co iiiiiiuii i cat c , 

I'lic party moving for summary judgiiient in a rncdical inalpractice action must make 

nprinirr,fucie showing ol'entitlcment lo judgiiicnt as a matter of law by showing the absence ol'a 

triable issue of fact as to whethcr the del'endant physician was negligent. Alvaiw v. Prospect Hosp., 

6X N.Y.2d 320, 324 (1 986). Once the movant satisfies this burdcn, tlic burden shifts to tlic party 

opposing the molion "to prodlice evidciiiiary proof in adiiiissiblc form sufiicienl to establish the 

existciice of malerial issues 01. h c t  which requirc a irial of tlic action." Id. (citation ornitled). 

Dr. Colon's opposition papers requcst suinniary .judgment in her fmor, but the court is 4 

mawarc that she has moved for such relief, 
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Specifically, this requires, in a medical o r  dental malpractice action, that a plaintiff opposing a 

physician's suiiiiiiacy judgmeiit motion 

must submit evidcntiary hc ts  or materials to rebut the prinicl I k i c  
showing by the defcndant physician that he was not negligent in 
treating plaintiff so as to demonstrate the existence of a triablc issue 
of h c t .  . . , General allegations of medical malpractice, merely 
concl wory a~icl Linsupported b y  competent evidence tciidirig to 
establish the cssential clemcnts of medical malpractice, are 
in sulli c i cii t to defeat de rend ant pliy siciaii's suiiimary judgment 
nio t i o 11. 

ld. at 324-25 (citations nmittcd). 

The inolioti is graritcd solcly as to any claim of informed consent. Tlic cross-motion 

is denied. While defendants Dr. Molil and Gentle Dcntal have made a prinza.fucie sliowing for 

surnmary judgment, plaintiff has conic i'orward with sufficient opposiiig affidavits and ai'friiiations 

to m i x  questions for ;I jury,  with the exception ofthe issue ofinfornied conscnt. 'The experts sharply 

dispute whctlier departurcs Irom thc standard of care occurred and whctlier furthcr root resorption 

could havc been preventcd ifprompt notice oflhe condition had been given to plaintiffs mother and 

plaintill's orlhodontist. Howevcr, plaintiff offered 170 opposition to the assertion that iio cause of 

action for inf~miied coiiscnt has been shown. That claim is dismisscd. 

This constitutes the decision and ordcr of the court. The partics arc schcdulcd to 

bcr 23, 2008, at 9:30 a.m. 
L 
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