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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

PART 8 

A. RASHTIAN CORP., INDEX NO. 110228106 

MOTION SEQ. NO. 002 
Plalntiff, 

-ag a i nst- 

UNITED PARCEL SERVICE, INC., 

Defendant. 

The following papers, numbered I to 5, were read on thls motion to dlsmlss the complalnt: 

PAPERS NUMBERED 

Notice of Motion - Affirmation - Exhiblts I J  

3 

4 

Memorandum of Law in Support 

Affirmation in Opposition 

Reply Memorandum of Law - Exhlbits 5 

Upon the foregoing papers, the motion by defendant to reargue this 
Court’s denial of its cross motion for summary judgment is granted and, 
upon reconsideration, defendant’s motion for summary judgment is denied. 

This Court denied thc parties’ cross-motions for summary judgment based upon the 

existciice or  disputed hctual issues. Defcndaill moves this Court for reconsideration, arguing the 

disputed issues articulatcd by the Court relate only to the plaintift’s motion. 
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nackground 

It is undisputed that the plainlilf A. Rashtian Corp., a New York rug dealer, shipped a 

rug, via defendant, UPS, to California rug dealer, Joseph Amin. IJPS accepts shipments with a 

declared value ol$50,000 or less. Rahstian inlomed the IJPS driver who picked up the rug that 

it “was woith morc than $50,000 and perhaps worth as inuch as $75,000.” The driver advised 

him to “declare a value (>(only $50,000 in order to comply with the IJnited Parcel Service 

requirement that a declared value not exceed $50,000.” 

‘Ihc drivcr calculated the freight chargc, which was paid, and a UPS shipping documcnt, 

rcflccting a dcclarcd value or $5O,OOO, was issued. 

‘k fatc of the shipment is disputed. Rashtian moved lor suinrnary judgment based upon 

an affidavit from Mrs. Amin stating the shipment was never received. Rashtian did not deny 

that he declared a value of $50,000 but argued that UPS was cstopped from limiting his recovery 

lo the declared value because he was “misled” by the UPS driver into dcclaring a valuc lowcr 

than the rirg’s worth. In support o l  his claim that the rug was worth morc than $50,000, hc 

submitted a copy of his bill of sale to Amin showing a sale price o1*$75,000. 

In opposition to Rashtian’s motion, UPS submitted its tracking records and cmployee 

affidavits documciihig lhat the rug was delivered. UPS cross-moved lor summary judgement 

arguing that a shipment valued in excess of $50,000 is a “prohibitcd shipmcnt” for which it has 

no liability as a matter of law. 

This Court denied both cross-motions lor siimrnary judgment holding that “questions or 

fact exist as to where delivery o l  the missing rug was made which cannot be resolved on 

allldavits.” In its decision, this Court implicitly rejected IJPS denial of liability as a matter of 
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law. UPS inoves to reargue, dceming this Court’s implicit rcjection as misapprcheiision. 

Discussion 

The law is clear that, within constitutional limits, fcderal preemption of state law is found 

wherc Congress has explicitly expressed its intent to preempt, or where thc naturc and object of 

the federal laws and regulalory schcmc show Congress’ intcnt to occupy the cntirc field. (Ingrum 

Micro, 117~ ‘  v Airoulc Cargo l:x*press, hnc, 154 F Supp 2d 834 [SDNY 20011) Such is the case 

regarding interstate shipping. Congress has creatcd a comprehensive schcmc covering the 

interstale shipment of freight, aimed at prcventing preferential treatment among shippcrs and 

establishing riatioiial equality of rates and services. This has occupied ihc ficld to the exclusion 

of state law. (I/niteu‘,St~ilc,s Gold Corp v Federal Express Cnrp, 719 I? Supp 121 7 [SDNY 19891) 

Recause UPS is a coininon carrier, and Kashtian alleges a loss of goods during intcrstate air 

transportation, tlic loss is governed cxclusively by federal common law. (Ingram supra) 

A contract bctween a shipper and a carrier consists oi‘a shipping document and the 

applicable tariff. UPS’S shipping document forms the basic contract for transportation and binds 

the shipper and the carrier. (Southern Pacjfic Transp r o  v Commtlrcicrl Metals ro, 456 US 336 

[ I  9821) A carricr iiccd not demonstrate that the shipper had actual knowledge of the liability 

limitation; acceptancc and use of the service suffices to establish a valid agreement limiting thc 

carrier’s liability. (First Pu  B m k ,  NA v F:a,rtern Airlines, IHC, 731 1;2d 113 L3d Cir 19841) A 

carrier is pcnnitted to limit its liability pursuant lo its tariff.(39 U X ’  $14706(a & c): 

[Ulnder thc federal coiiimon law governing common carricrs, carriers may 
partially limit their liability for injury, loss or dcstruction of baggage on a 
‘released valuation’ basis. Under this doctrine, in exchange for a low carriage 
rate, tlic passenger-shipper is dceined to have releascd tlic carrier lrom liability 
bcyond a stated amount. (Deiro v American Airlines, Inc, 816 F2d 1360 [91h Cir 
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19871) 

‘Ihe UPS General ‘I’ariff, in relevant part, limits the liability that UPS has with respect to 

a lost or daniagcd package: 

Where a value has bccn declared and the applicable charges paid, UPS’S 
maxirnurn liability shall not excccd the lesser of: (1)  tlic declared valuc on the 
UPS source document or shipping system used;(2) the lesscr of the purchase price 
paid by the consignee ..., thc actual cost, or thc replacement cost ofthe property; 
(3) the cost of rcpairing the damagcd property, (4) $50,000 per packagc .... 

By signing thc shipping documciit, Rashtian acknowledged that the shipment was subject 

to the terms and conditions of thc UPS General ‘l’ariff, Since the record is silent as to Rashtian’s 

purchase pricc, actual cost or rcplaccinent cost, thc rccoveiy to which he would be entitlcd, i fhe 

deinonstratcd that the shipmcnt was lost, is a qucstion orlact requiring evidence beyond a bill of 

sale he himsclf prepared and signed. 

This Court h i s ,  however, that undcr any circumstanccs, Rashtian’s rccoveiy is limited 

to thc dcclared value of $50,000. The partics have failed to provide a single instance in which a 

court invalidated a lawi-ully imposed limitation of liability whcrc thc shipper appearcd to be 

reasonably sophisticated and a declarcd value was statcd. (See, eg, Vogefsang v Delta Air Lines, 

Inc, 302 F2d 709 [CIANY 19621; lJnited State Gold Corporation 17 F&rd Express Corpurcrtion, 

719 I: Supp 1217 [SDNY 19891; Jones v Y t . 2 2 ~ ~  Freight Sy.siem, Inc, 656 F Supp 550 [MD Ga 

19871 ) 

This Court fiirther lirids that UPS is riot cstopped from asscrting this limitation. Nothing 

in tlic record suggcsts that Rashtian was misled into believing that UPS would cover the 

shipmenl beyond its declared valuc. (Perini-North River Associates v Chesapeakr. & 0 Ry, 562 

F.2d 269,272-73 [ 3d Cir. 19771) 

Page 4 of 6 

[* 5 ]



Finally, this Court finds that UPS cannot deny its liability for the shipment as a matter of 

law. UPS seeks to rcly upon the lollowing tariff provision: 

Shippers arc prohibited Irom shipping articles of unusual value via IJPS. Articles 
of unusual value shall bc deemed to includc, hut are not limitcd to: 
(1) Coins ..., currency, postage stamps, negotiable instruments (except checks), 
money orders, unset precious stones, and industrial diamonds. 
(2) Any article which contains more than fifty pcrceiit by weight of gold, silver, o r  
platinuiii or any combination thereof in raw form, bullion, balls bars grains, strip, 
sheet, wire, chain, ingots and the scrap of these metals. 
(3) Any packages having a value of more than $50,000. 
LJPS will not bc liable for any loss of, or damage to, articles olunusual value. 
(hem 460 of the IJPS General Tarlffl 

Howcvcr, the actual valuc ofthe shipment is a question of fact and, since a nig is not an 

otherwise prohibited article, thc shipment cannot bc deemed a “prohibitcd shipment.” 

(Commodities Recovery C”‘orporation v Emery Worldwide, 756 F Supp 210 [DNJ 19911; Snornekh 

v UPS, IHC, 801 NYS2d 242 [Nassau Cty 2005l) 

We have considcred the other argumcnts raised by the parties and Gnd them without 

in er i 1. 

Accordingly, it is liercby 

0RDERl;D that the motion by the defendant to reargue this Churl’s denial of its motion 

For summary judgmcnt is granted and, upon reargumcnt, defendant’s motion for summary 

judgment is dcnied. 

Dated: 
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