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PAPERS NUMBERED 

Check one: ' I J FINAL DISPOSITION 

C 11 cc Ii i I' ;I n n i x n  t - i  :I te n i)o NOT iwsr 

J. S.  C. 

- 1  ' NON-FINAL DISPOSITION 

n TU!: 1W I< IC NC E 

[* 1 ]



aga i 11 sl 
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Defendants. 
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PAUL C;. FEINMAN, J.:  

13cfendan~s’ motion to dismiss the nmended coinplaint (motion sequericc 00 I )- and 

de fc t i  dan I s ’ mot i o 11 lb r s iiin 111 my j LI ct g ni en 1 and di siiii ssa 1 of 111 c co inpl aint (111 o t i o 11 seq 11 ence 

002), arc consolidated l‘or piirposes of dccision. 

In motion scqucticc 00 1 , deliidants niovecl prc-answcr to dismiss h e  aiiieiidcd complaint 

pursuant to C‘I ’LR 321 1 (a) (4), ( 5 ) ,  aiid (7). By iiitcriiii ordcr dated 1)ecembel- 13, 2006, the 

court grantcd the motion ;is to the lirst and  SUCCI^^ c m s c s  of action (breach of contract snd 

inieiitional iniliction of cmotioiial distress) in an 01x1 decision that was rendered (311 tlic rccord on 

lhal clate. By the saiiic intcririi order, the c o w l  corivcrtcd thc motion lo dismiss 3s concerned the 

bird c;iiise ol‘actioii (dcliiiiation) into a motion for  s~inimary judgment pursuant to C.‘PLR 

32 1 1 (c). The partics wcrc given an opportiinity 10 siipplcmcnt their papers, which arc thr: pupers 

behre llie court now in motion sequence 002. At oral argument on May 7, 2008, thc coiirl 

graiited thc motion on the record ;is lo live ol‘lhe plaintiffs (f-Iarris, Jack, Harrington, Gibson- 

‘Treadwell, and Scotl) hecause tlicy had failed tu timely serve notices of  claim upon the 

Department of 14ducation pursuanl lo Ediiciition T,aw 5 3 x 1  3 (1 ). ‘T’hc WLII -~  also dimissed the 

action in its cntircty as to  the City ofNew York on tlic grouiids that it was no1 the propcr ciitity to 

be sued. ‘I’hc court reserved decision as to tlic other plaintills and del‘endants. For the reasons 

whicli follow, clcfciidants’ motion is graiitcd as to all plaintiffs and the coinplaint is dismissed in 
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its enlirety. 

11~7ck~q1~0 i,inil 

‘l’he 33 plaintiffs arc or were eiiiploycd by the New York C’ily Department o f  Kducation 

(DOE), the govcrn;mce structure rcsponsihle h i+  Ihe City School District of the City of Ncw 

York. Prior to h e  c~~ i i i i i e i i cc~~ ic~ i t  of this litigation, plaintiffs were rill principals of‘piiblic 

schools. Defendant Klein is chtmcellor of tlic 1)epartment of Education. 

On June 28, 2004, tlic day after the last day of school for h e  2003-2004 school year, 

cl e fe 11 d ants is s 11 ed ;I page-an d-a-11 al f- 1 ung press slat em en t ciit i t 1 cd ‘‘ New Y ol-k (’ i ty Dc part 111 en1 (if 

Education Removes 45 Principals ror Poor Pel-fortiinrice,” and sirbtitlcd “Schools Chariccllor 

Klein Says Changes I<cflcct New Levels of I&pnsibilily and Accountabilily 1t)r PI-incipals.” 

(1-Ielfkricli A K  in Supp. of Ik f .  Mot. to Dismiss Ilx. 3). The press release quoted llie chanccllor 

and ailother DOE officid concerning the irnportnncc of  priricipals in tlic 1)OE’s Children I:irst 

inilialive. The slaternciit iiiclicated 11in1 18 principals would leave the systctii perrmmently, 25 

would retiirn 10 previously held or other pusitioiis within the Department, arld 2 wcrc contesliiig 

tlic charges against them. It also explained h i t  ol‘tlic 1 I; tenurcd principals, 14 who were in 

danger of being formally charged and ren~ovcd had agreed to retire, resign, or revcrt to a former 

or other position, whilc tlic other 2 were being formally charged with incompetence and wcrc 

eniitlccl to a hearing. 11 also slated that of the 29 probationary principals, 15 wel-c formally 

cliscoiiiimcd and would rciiim to previomly hclcl positions, 7 who wcrc in danger 01‘ 

~~ i sc (~ r i t i i i~ i~ i i i~e  relired, 5 agreed to return to lower positions, and 3 rcsigncd prior to recciving 

f‘ormal notification of an unsatisfactory perl‘ormance rating. N o  principal was idenlified by iic?i~ic 

in thc press release. 
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PlailitiKs allege h i t  members ol'thc media, seeking iurther inii)rmation, were dirccted by 

Cliancellor I< Icin's commuiiication olficc to rnake n I;rcedom ol'lnforination (FOIL) request (or 

the names, and tlicrcalier the C'liancellor's staff also proiiiptly made the iiaiiics availnblc 

(Clomplaint 1111 27, 28). 

At issuc art: the hllowing three slatcnicnls iiicluclcd in lhe press rclease: 

1:orty-fivc New York City public school principals arc being removed fiom their 
posiliuns liir poor perlc)rmancc, rcflecting tlic cmphasis o i i  nccountabil ity in the 
Depnitiiicnt o l  Education's Children 1;irst initintivc, School Cllianccllor Joel I .  
K 1 ei n ailtlounced to d ay . 

All of the principals had  received or were in daiigcr of receiving unsatisfactory 
ratings in their pcrformnncc cvaluations. 

- L L  . . . Without question, we arc looking to our proIkssioiials to step up and 
promote stiident achicvcmenl, raise the txir on professional developrnenl in 
teachers, and Jill tlic leadership role in  their school communities. . . ." [77. h., part 
c! f ' r r longor q 1 io1 crl ion by I ' h i  L'P 1 lor Klc it?]. 

I'lainlills allegc that thcse stateiiiciits were Iilse, dcfaiiiatory and madc with actual malice 

and with knowlcdgc that lhey were false, ur made with reckless disregard lilr the truth. They 

coiitciid that slatemciits in the press rclcase were iiindc with h e  conscious intent to injure [heir 

prokssioiial reputations so that they will iicver again he hired ;IS priiicilxils or in aiiy other 

pedagogical position lor which they are qualiticd (Complaint 1111 45, 46, 48). 'I'hey asscrt, 

according to tlic miended complaint, that 29 of tlic principals were ratcd satishctoiy for h e  

2003-2004 school year (Complaint 11 23). Cerlain o l  tlic plaintii'is were prohatinnary principals 

who ugccd to resign or relire voluntarily; some alleged that they were promised satisfactory 

ratings so ;IS to allow them to revert to their ibriiier liccriscs or retire with a satisfactory rating 

(C:omplnint 1[11 I 2, 1 3). Cerlain others wcrc tcnurcd principals wlio rctircd or w h ~ )  receivccl 
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satislactory ratings and reverted to a prior posilion so as to coiitiiiue tlicir c~irccr-s (Complaint 11 

1 2). Many of tlic principals volmtarily Id t  their positions and did s u  eiirlier i n  the school year, 

or hac1 rctired with satiskictory perlbriiiancc ratiiigs (Complaint 

p r i tic i p ii I s p i i  I‘ s 11 ed reined i e s , wit li oii c c i i  t c r i i i  g n I 1 a g reeme t i  t t ha t set t 1 c d cli arg c s n g a i n s t her, and 

two undergoing h i r  hearings (Complaint 1111 IS- 16). 

14, 25).  Tlircc tenured 

After thc prior rulings ol‘llie court, what reniains is tlic third cause ol‘aclion miiidiiig in 

defamation, and dcfendants secli summary judgment aiid dismissal of this claim as well. Thcy 

argue that because tlie press release was issued in thc coiirsc of C: hanccllor Klein’s olGcinl dutics, 

(lie shtements contained in tlie press relcase arc cloalccd with absolute immiinity. They note that 

the press relcasc was part rind par-ccl ol‘tlie ongoing elhr ts  by the DOE to riiakc important 

changes in the sclinol system aiid to inform 11ic City’s parents orlhese cliaiiges that will 

presumably henelit their student cliilclrcii. ‘I’licy point to a December 2002 prcss release issued 

on hchalf of New York City mayor Michael Bloomberg and Clianccllor Klein about tjve months 

aftcr tlic clianccllor was appointed, which mnounced “sweeping initiativcs to promote principd 

leadership r-md accoiiiitabilj ty” as part 01’ CL “iiidti-ycar rcforni effort,” with five “immediate” 

actions including stremilining ihe principal selection process, reviewing tlic position 01‘ principal 

to increase lbcus on instruction, and enl‘orciiig tlic chancellor's authority to rciiiove principals 

h s e d  on failure to perli)rm, with the goal ol‘removing “nbout 50 non-performing I-’riiicipals by 

tlie end ol‘ the scliool year” (Pl. Not. of‘Mot. fbr SLiiiiiii. J., Ex. ZZZZ). Dcfcndants also argiie 

that the statements in the press release arc triie, and truth is a complctc clcfcnsc to a claim of 

de 1 ‘am :it i o n . 
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Plaintills argire in opposition that the statcriicnts are patently irnlrue, and proffer affidavits 

and documentation in supporl 01: their clainis that iiiaiiy of them rctircd oI‘1heir own accord, 

received sl-iiisfl-ictui-y 1-atiiigs, m d  cvcn rcccivcd riicrit-based performance boniises. They contend 

that tlic Juiic 2004 prcss rclcase was part of L i  “puhlic spechcle” that attempted to show that 

defeiidants were belatedly adhering to the inandntc sct by the I)cccmbcr 2002 aiinoLinceiiient 

(Grandwcttcr AfT. i n  Opp.  to  llci.. Mol. lor Siimm. J. 1 8). They argue that dcfcndants’ 

staleinents shoiild no1 be afhrded absoliile iiiiniuiiity bccausc tlicy were not warranted iiur in the 

scrvicc of improvcment of govcrnment as ;I whole. They liirllier coiitctid that defendants’ 

undcrlying intcnlionality and malice is evidenced hy the fact that the 1C)IL rcqucsts by the media 

wcrc complied with within 

allegedly lypical ol‘llie Deparlment ol‘ Ediicatioii (Grandwetter AfT. in Ilpp. 11 7; scc also 

Complaint 77 26, 30; see d s o ,  Graiidwetter All: in Opp. Ex. 21, Gibbons Aff. 1[11 6 ,  7). 

day, rattier than taking the normal weeks or even ~nontlis that is 

L c g d  Annlysis 

Summar-y judginciit is appropriate whcn thcrc is iio genuine issue as to m y  material fact 

m d  the disposition o f  h e  cmses of action may hc clccided as a matter of law (,Scc:wi~y Prr~*i f ic  

Hits. C’tm-lit, Im:.  v l’mt hlmwick: Ahin & (:‘(I, 79 NY2d 695, r.car;r: dciiied 80 NY2d 91 8 I IW2:]). 

To prevail oii :a siiriiiiiary irtlgiiieiit motion, the nioviiig party niust lmxhicc cvidentiary prool  in 

admissible ii)rm suilicicnt to warrant [lie direction o l  summary judgment in its (CTF M k g ,  1 1 7 ~ .  17 

C.‘uloninl Alzm~inr.imi ,S’de.s, I m . ,  66 NY2d 965, 967 [ 19851). Where 21 movant has clcinnnstrated 

its ciititlement to siimiiiary jw.igineiii, (lie buden of‘opp(.)siiig sircli ;I iiiotioii is to clcmonstratc hy 

xlinissible evidence the existmce of tl mtlterial issue o l  kict requiring a trial (Zilrckel-nzuti I) C.,’ity 
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of’Nci.11 Y w k ,  49 NY2d 557, 563 [ l  9801). Barc conclusory allegations are insufficient l o  del’eat ;i 

Inoliun lbr summriry j iidgmeiit (,see, 7‘hrinmoidis I J  Ndioncrl  A.s.sri. , f iv  lhr! Sjx~c i i i l l y  Foodv ‘lIr.arIe, 

lm . ,  226 AD2d 227 [ l ”  Dept 1996 1; Lcc 1’ M/ein.rtei,i, 1 I6 AD2d 700 [2d Deptl, hi cknied 68 

NY2d 601 I 1986 I). I t  is insufficient lo oller smiiises, uiisubstaiitiated allegatiuns, c)r bare 

accw at i o tis ( X i  ickorw i rwi  v Ci[y q f ’  New Yo r k, , s L p . i i ,  at 5 5 7). 

Tt is well sellled Ilia1 “public policy niandatcs that certain commrinicatic,r7s, although 

defiiiiiatory, cmiiot scrvc as  thc h i s  for thc imposition ol- liability in a del‘aiiiation action” 

(Ro.vozhcrg 1’ Adetlff2, I t t c . ,  ( X  N Y  3d 359, 365 [I0071 [intern31 quotations and citation oniilied]). 

“‘When compelling piihlic policy requires that the speaker be iiiiiiiurie ti-oiii suit, the law at‘lbrds 

an absolute privilcgc”’ (1~osenher;S 11 A4~fltfL;, at 365, quoting Libtmzan 17 Gelscein, 80 N Y2d 429, 

437 [ I  9921). Oi‘ficials who are the principal executives ol‘a state or local govcrniiient or are 

entrusted by law with aciiiiiiiistrative or exccutivc policy iiiaking “of considerable dimensions,” 

are entitled to complete iiiiiiiiiiiity fiom liability for dcfmialion (,Sti,tukiils 17 ,S/‘f~rfe orN. Y. ,  42 N Y 2 d  

272, 278 I 1977 I). An nbsolutc privilcgc is “generally is reserved for communicatioris madc hy 

individuals participating in  a public function, such as executive, legislative, jiidicial or qunsi- 

judicial procccdings.” (Ko.senhet~tq I J  Metlifh at 365) .  The privilege encompasses only tliosc 

statciiicnts madc i i i  discliargc of tlic official’s rcsponsibilitics about matters “which come witliiri 

the ambit ofthose clulies.” (C‘lrrrk v h4cGec, 49 NY2d 613, 61 7 Ll!lSO]>. 

The ;ibsolule privilege is intended to  protecl those “who bear the greatest 1~ur.deiis of 

govcrnmcnt or tliosc to whosc official fwctioning it is csscntial that they l x  insulnled Ibrm the 

harassmcnt aiid financial liazards that may acconipany suits li)r damages by the victims of CVCII 
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nialicious libels or slandcrs.” ( L S t i k / / l L s ,  at 278). Where the privilege can propcrly be invokcd, 

even a claim ofimlicc will not rcvokc tlic privilege (Toker v Pollcrk, 44 NY2d 21 1, 219 119781). 

Nonetheless, ;I public official who is otlicnvisc ciititled to immunity can be sued i T  the subject of 

the corniiiunication is unrclalcd to inatters within the ol‘licial’s competence or “if the form of the 

communication - c.g., B public siatcnicnt - is totally unwarrantcd” ( U w k  11 A/fd;cc, 49 NY2d at 

61 8-61 9 [cluoi:ilion md cikttion omitied]). 

Tlic courts i l l  Ncw York recognize an absol lrlc privilcgc for Iiiciiibcrs of Hoards o r  

Education (scc,  f,orirhrrtdo 11 Stokc, 1 X NY2d 304 11 0661 [holding that an allegedly libelous press 

statement about certain iinii;inicd hculty members, aiithorized and approved by the chairiiinii of 

the Bonrd oKHigher Education of the City of‘New Yorlc and issued in response to cliargcs of 

religious discrimination, was ahsolutcly privileged]; Smith t’ Hdhrmtz, 2 I AD2d 830 [XI Ilepl. 

19641 [absolule privilege was held to extend lo the publication in the miniites or the Peeliskill 

Board ol‘ Education ol’an allegcdly libelous resolution, which addressed the Hoard’s finding that 

the plainlifl‘shoiild be rclicvccl of his dutics as Supcrintciidciit of Schools aiid I-ccitcd thc rcasons 

fix tlic action I ) .  I Tcrc, coiilral-y to plaintiffs’ coiitciitim, it iiiusi he Iielcl that tlic chancellor of the 

New York City Ikp r tmcn t  of Education, wlio is “ciitimtcd by law with administrative or  

executive policy-making responsibilities of considerable dimension” (,Slitkc/s 17 ,St;tate, 72 N Y X I  at 

27S), is aKforded absolutc immunity for his statements iiiadc in tlic course of his pi-ofcssioiial 

duties. N c ) ~  can ii be argiied h i 1  the Jirne 28, 2004 press releasc coiiccriicd mattcrs unrelated to 

the chanccllor’s professional compelencc. 

Plainti ITS contciid that defendants are not sliicldcd from tlic conscqiiciiccs of thcir speech 

x 

[* 9 ]



because the I‘oriii and niode of the communication was irnwarranteci. 1 hey contend that the 

chaiiccllor’s slatcmcnts were not rccluired by law, iior wcrc they niadc in  rcsponsc to ;1 dircct 

attack on tlic integrity of tlic Ikqm-tiiiciit of Ilducation, unlikc tlic situation in Loi i ihcn~ko 17 S‘iokL)\ 

where tlie response of tlie Board of I Jighcr Education to the widcspread press coverage 

concerning alleged religious hias a1 Qiieeiis College, was to issue ai a1 Icgcdly libclous press 

stat c mcnt ex p 1 ;i i r i i  11 g t ha t certa i 11 d i sgr unl led aca de111 i cs were spreacli 11 g I 11 i s i I 1 fo rma t i 011. 

PlaiiiliTf’s’ xgumeiits iire iiot pcrsuasivc. I:vcn if technically corrcct that the June 28, 

2004 prcss rclcasc was not i n  rcspo~ise to  ;I “direct attack” on the Tkpnrtment of Education, tlicrc 

can be little quarrel that the end of a school term is an appropriate time for the chnnccllor lo  

i nh rm the city’s ciliLens, in parlicular the parenls of the children atlencling or soon to nttclid 

1x1 blic schools, 01‘ eI-hrts that had been made lo improve lhe ediicatiun sysiem. The press rclcasc 

trumpeted the l)Ol<’s actions as part of tlic ovcrar-ching C’hildrcn I;irst initiativc, a cornerstoiie of 

which is high qLialily accountable principals (Der. Mot. Ibr Summ. J., Ex. ZZZZ, press release o f  

12/11/2002). Despite plaintiIls’ argirrneiits ollierwise, the release o T  tlie Julie 28, 2004, press 

release was not “totnlly i~iiwarr;iiit~d” (C’lcrrk 17 M d k c j ,  4‘) N Y 2 d  at (71 8-61 9). Actions by the 

DOE to address the myriad of issues I‘aced by the department are likely to be impor-hiit ai~cl 

iicwswortliy. Moreover, ;I statemeiit about the iiiiplerneiilation 01‘ an important policy initiat 

caiiiiot be Ibuiid to have no bencfil l o  the service of govcrnmcnt (.SCP, fmnlwrdo 1’ Stoke, 18 

N Y 2 d  at 401 ). Therefore, dei’endants’ motion I‘or summary judgmcnt and dismissal 01‘ [he 

complaint must hc granted. It is 

VC 

ORDERED that defendants’ iiiolioiis to clismiss and I‘or summtiry j udgriient (seqiiencc 
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nuiiihers 001 and 002) are granted and the complaint is dismissed in its entirety with costs aiid 

clisburscments to deIendants as kixcd by tlic Clerk d the Churl upon tlic subinission 01 an 

appropriale bill of costs; and i t  is liirther 

ORDERED that tlic clcrk 01' lhe court is to cntcr ~judgmcnt accordingly 

'I'his constilutes the decisioii and order ofthe court. 

13atcd: A ~ i g ~ i ~ l  18, 2008 *J - _ _  ,- --- 60 
New York, New York .I.S.C'. 
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