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SCANNED ON 812512008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. JOAN B. LOBIS 
Justice 

PART 6 

IN RE: NEW YORK CITY 
ASBESTOS LITIGATION 

CAROLINE FELLER BAUER, et al, 

INDEX NO. 

MOTION DATE 7/16/08 

1 15756/07, et a1 

MOTION SEO. NO. 002 PI a.i n t i ffs, 
MOTION CAL. NO. - against - 

A.O. SMITH WATER PRODUCTS CO., et al, 

Defend ants. 

The following papers, numbered 1 to 115 were read on this motion for ioint trial. 

PAPERS NUMBERED 

Notice of Motion / Order to Show Cause - Affidavits - Exhiblts 

Answering Affldavits - Exhibits 18-114 

1-17 

Replying Affidavits 115 

Cross-Motion: [ J Yes [XI No 

Upon the foregoing papers, it is ordered that this motion is decided in accordance with the accompanying 
decision and order. 

E 

Dated: ?/2f/Og 

Check one: [ ] FINAL DISPOSITION 

JOAN d LOBIS, J.S.C. 

[XI NON-FINAL DISPOSITION 
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1'1 ai ri ti l'fs, Index No. 115756/07, et a1 

- b . t  

o f  nine of the ten plaintiffs i n  the May 2008 exli-emis cluster d @ c  above-captioned :ishestos 

Iitigiltiorl,' P I U I I L ~ ~ I - S  ;isscrt that these cases tiavc sufficient siniilaiitics to wartwit a joint trial, since 

the experts and h e  issues are substantially tlic smic for each case. In addition, all of the plaintif'fs x c  

icprescnted hy the mme counsel. Delendants opposc thc motion. 

Plaintiffs propose two diffei-ent options for consolidation. 'Their first proposiil is to try 

seven of the cases together; these are tlic c x c s  brought on hehalf o f  sevcti plliiniiffs (ENIv, Garlancl, 

Peterson, Toner, Turco, Wi Ison, and Zaiack) who allege expos~u~c to asbestos fi-om boilers. Thei-caftci-, 

' 'I'he ten plaintiffs in the May 3008 in extremis clusler ai-e all represented by the sarnc I:iw 
f i i m .  'I'he plaintiffs are: Cat-olinc Fcllcr Rauer, Index N o .  1 157S6/07; Paul Costello, Index No .  
1 1543 1/07; Joseph Chrto, Iiidcx N o .  1 I S 1'73/07; 1';iiiI Early, Index No.  I 1 1203/07; Jocl C.iarlancl, 
Index No. 11 1905/07; Clitfoid Peterson, Index No. 11SOW07; Michael Toncr, Index No. 
I IS430/07; Anthony Turco, Index Nol. I1239 1/07; Allan Edward Wilson, Index No. I15557/07; 
and, Andi-cw Zajack, Index No. 1 11904/07. Consolidation is not sought on behalf of t h e  claim 
br-ought by Paul Costello, since this is ;I lung c;iiicci- casc; plaintiffs' counsel acknowlcdges h i t  this 
cxc  CIWS 1101 sha1-e strbstantjill similai-ity with tllc c)tIIci- c;ises i n  the group in tcl*r)ls o l ' e x 1 ~ ~ ~ 1 1 - c .  
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plaintiffs propose lrying the Cwto rind Bauet- cases jointly. As an altci-native proposal, pl;iintil‘fs 

suggesl that the threc c x e s  alleging exposure ;is ;1 I-esult of‘plaintiffs’ servicc i n  the CJnited StaLes Navy 

(E;irIv, Peter-son, Wilson) be tried togetlicr, Tollowed by ;I jo int  trial of the ‘I’oncr :und Zaj!lncl< ciist‘s, 

followecl by a joint ti-ial of [lie residential i.eiiov:itioii exes (Biiuci., Ciirto, Gal-land xic l  ‘I‘ui-co). 

‘Trial coiii’ts have ciiscrelioii under 3 002(a) to dctci.mine whethci. i t  is appi-opiiale LU 

order consolidation aridor a joint trial of ;ictions involving common qiiestioris or law or f x l .  

Pi-n~i’cssive Ins. Co. v. V;is[Iiicz, 10 A.D.3d 5 1 S, 5 I O  ( I  st Dep’t 2004). Unless the partics opposing 

[tie application for a joint trial demonsti-atc that ;I joint trial will prcjiidice :I substantial riglit, if there 

NC common queslions ol’ law 01‘ f;ict, the interests of juc1ici;il economy favor ;I joint ti-ial. u. 

0th- justices of h i s  court have ordereci joint trials i n  thc asbcstos litigation mii~lci-s. 

See, In I-eNew York City Asbeslos Litigation (Brook lyn  Naval Shipyard Cascs), 188 A.T>,2d 2 14, 225 

( I  s t  Dep’l 1993) (affiimirig Justice F-eedman as to [he joint trial; modifying in part on otlicr gi-oiinds) 

(“the joint tiial foimat tins the potcnti;il to I-eclucc tlic cos1 or litigation, make rnorc economical L I S ~  01‘ 

h e  lrial court’s tirnc, and speed the disposition oT c x c s  as wcll as to encourage seltlemcnts.” ), - 

on op below, 82 N.Y.3d 821 (1993); In  I-e New Yc)rIc City Asbestos Litiqition, I I Misc. 3d IOh3(h) 

(Table), 2006 WL65717 I (Sup. Ct. N.Y. Co. 2006) (Stiulmaii, J , ) ;  New YorkCitvAsbeslosLiti~:ntioti 

v .  A.O. Srnith Watci. Products, 0 Misc. 3cl  1109(A) (Table), 2005 W1, 3754089 (Sup. Ct. N.Y.  C h .  

3005) (Yoi-k, J.); scc Aso, Bxnes v. A,O. Smith Walei-PI-oclucts, Index No.  1(13121/07 (Sup. C1, N . Y .  

Co. Apr. 7, 2008) (Shulman, J.) (denying rcquesl to consolidate all clcvcn ciises i n  the clustci‘ or‘, 

altci-natively, having a joint t i i d  of eight and then three of tlic cascs; the court inslead detcrinined t1i:It 
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i t  would join five of the cases foi- ti-ial and  join two additional c x e s  for t i - i d ,  wliilc having four 

Similarly, the First Depai-tiiient has iipheltl orders for a joint t r id  in  the DES products 

liability litigation (in re New York Coiitity DES LiliLration, 277 A.D.2d 158 IIst Dep't 70001) and 

in jury  l i t i y t i o n  (/\iliinan v .  Atex. Inc., 724 A.D.2d  I80 11 st ncp't 1996). In Aikman ,  

the First Depaitment cndoixd the factors set lor1h hy Ihe United States Court of Appeals f o i -  the 

Second Circuit in Johnson v .  Celokx Coil>., 899 F.2d 1281, 1285 (2d Cjr.), denied, 498 U.S. 030 

(1990), and Malcolm v .  National Crylxuni Co., 995 F.2d 346, 350-51 (2d Cir. 1993); thesc factors 

were outlined oi-iginally b y  ;I court in Maryland when corisjdciing whether to coi~olidatc certain 

ashcstos c x c s .  Thc critcri:i to tx considercd :ire: "( 1) common worksite; (2) si rnilar occupation; (3) 

similar Lime of exposure; (4) tyl~e of disease; ( 5 )  whelher plaintiffs wcrc living or deceased; (6) st;ltlls 

of discovery i n  each case; (7) whether all plainliffs were represented by thc same counsel; and (8) lype 

of cancel-alleged. . . . " Malcolm, sii13i-;i, 995 F.2d a t  350-51, e I n  re All Asbestos Cases Penclinq 

i n  the LJnited Slates District Coui-t for the Llisti- iut  of M.i~rvland, slip op. at 3 (U. Md. Dcc. 10, 1983) 

(en banL). 

The 2006 reported decision o l  Justicc Shulman to  pi-occed with ;i join1 t i - i d  of six 

asbestos cxposu1.e cases bcl'ot.e him is instriiclive. J~isticc S l i ~ i l ~ ~ i ~ i  was prescntcd with ;in upplication 

1'01. :i joint trial of nine xhestos cases. Justice Sliulmaii's dccision notes that four of the nine plaintiffs 

' According to dcfcnclant Borg-Warner Coiporation, who provided :I copy of this 11nreportecl 
decision to the court, upon dcfcndants' appeal of h e  decision, the parties ultimately ngrccd that only 
three of the fivc nctions should he tried togeher, and the other two inattei-s wcrc also tried 
individually. Borg-Wamer furltiel- asserts that thc other. cases were all tiicd individually. 
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WCI-c dcccased; eight of the nine plaintiff's contracted rricsothclioma from asbestos cxposui-e: o m  

plai ntil'l'lisd s ~ a g e  1V lung c;iiicer: and, plaintitls 1i;id sitiiil;ir.occupations, tinics ofexposurc, and iypes 

ofwol-ksitcs. Plaintiffs were all represented by tlic sa~iic law firni and there were common dei-cnd:ints 

in sonic of tlic cases. 'I'he ctefenclants ;irgiiecl Ili:lt n joint trial w;is no t  ;ippropi'i;itc txcause plainri ffs 

did no1 share a coiiinion work sitc or cvcii typc of work sile; all nine plaintiffs did not share ;i common 

occupiition; plaintiffs' alleged asbestos exposurc occuii-cd over :i fifty year period, with notic k i n g  

exposed during :\ti idcntically discrele lime period; i t  wiis inappropriate to join ;1 lung cancer case w i h  

t he 111 e s () t lie 1 i 0111 n cases ; de fcri clan t s w ou I d bc p rcj 11 diced 13 y trying c ascs i n vo I vi n g dccc ascd p I ;i i TI I i ffs 

with thc living plaintiffs; discovery W;IS outstanding; and, thcrc was no common pimliici that w x  

alleged to cause the asbestos cxposi~re. 

Jus t i  cc 5: h 11 1 til a n  fou t i  c l  I h aI cerl ai 11 coni in 011 al i Li cs existed ai1 d dc'e ndii t i  I s  ' con tc t i  I i on 

tha t  tlic differcnces in h e  c x e s  pi-edominatc ovci' the commonalities was insufficicnt to defeat tlic 

application for B joint trial. For example, Justicc Sliulman found that the I'act t h a t  some of tlic 

plaintiffs were deceased was not deer-ned to prejurlicc dcfeenduits as to the living plaintiffs, sincc all 

I~I-c  ~ci-n-liiially 1 1 1  and will sull'ei- Ilic s ~ ~ i i i c  ~ A L C  cven~iially. 2006 WL OS7 17 1 at '''2. The court 

delei-mined tha t  i t  was :ippropriate to join six of thc nine cases for a joint  t r ia l .  Notiibly, tllc court 

delermined not tu jo in  one of thc cases, i n  which exposurc was alleged to have occui-1-ed i n  the 194c)s, 

since no other plaintiff shiired h i s  period of exposurc. Similarly, the court elected not to Join another 

case i n  which it was dleged the decedent-plai t1liffw;is exposed through secondary exposurc. Finally, 

the court clcclined to.join a plaintiff who alleged t h a t  his cxposuit occuncd ;is ;I mci~ch;int iiiiirinc; no 

othci-  p la in t i f f  alleged asbcstos exposwe as :in cmploycc aboard ;i cornriiercial vcsscl. 
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IIcl-c, i n  I-esponse to the application for a$oint trid, defendants at-guc t h a t  a form of 

 join^ trial woulcl be Linduly picjitclicid to thcrn m c l  uriduly hut-densorne. N o w  of [lie dcfetidants 

suggcst any a1Lernative giuuping, contending that all ren cascs must bc tried separatcly. To do so 

wo~ild create a trcmenclous burden for this court, and \~,ould severely delay and prejudice tlic plaiiitiffs. 

'Ten separatc trials is antithctical lo  h e  eiitirc tiiaiinei- i n  n'hich the asbestos liligation bcfot-e this coui-1 

I-I;IS hcen iniinaged. 

The coniinm thrcaci i n  dci'eiidiints' p ; ipm is th;it if he se  ciiscs are-jointly triecl i t ]  m y  

configuration, the jury will he confuscd by the expert testimony, thc dissitiiilar worksiks, the dii'h-cnt 

claimed exposurcs, atid the dift'cicnt time pci.iocls of exposiiir. As Justice Sh~iliIian noted, i t  is no[ 

insuriiiouiilLiblc 10 my LI i i u i n l x i .  01. Lhese ciiscs sirnull~in~ously. By allowing jui-oi-s to t : i k  iiotcs :itid 

through the L I S ~  of spccjfic inslructions and other innovations, the jury shoiild bc able to sort throiigI1 

the various groupings of cxcs and lteep the l'ac~s o f  each case slr;li,oht. L)efendmts' aigumcnt tha[ i t  

is not appropriate to 11-y cases of living and clccexed plnintift's together was d s o  flatly rejected by both 

Jirsticcs Shulman anti Yo]-k, given the r x t  thnt  here, unlike in  Mulcolm, a11 ol' Ihesc plaintirfs suffcr 

from the s m e  fatal discase. Some dcfcndants argue that since they are natned in only one casc, h e y  

woulcl be pre,judiced by having dl oi' tlic exes tried togcthe~-. In contrast, defendants [hut  arc nmieci 

in eight of the nine cases seeliiiig a joint trial also objcct to any  forrn of a joint 

Cleaver-Brooks is named as a defcndanl in all but the Curto case; Wan-en PLrmps, Inc. is 
namcd as a defendan1 i n  dl bu t  thc Eat-ly case; a n d ,  Weil-McL,ain is named as II dcfendmt i n  all but 
the Wilson c x e .  All tlircc o f  these dcfcndants arc represented hy the samc law firm. In addition, 
I T  Cor-pot-ation is named :is a dcfend;inl i n  all h u t  h e  RL~LICI.  case. 

[* 6 ]



For the reasons set foi-th below, iinder the circumstances piwenled here, this coiirt 

de[ei-mines that the coiiiiiioiialitics i i i  thcsc CBSCS p.cdotiii nate over- m y  differences in  these c;ises irncl, 

applying tlic f x t o r s  in  Mdcolin, il is appi-opi-i;Lte lo or-del- joiiit trids. 

Tlic Early, Pctcison, and Wilson c;iscs all involve naval cxposure. lieai- Aclriiiixl Paul 

E~II-IJ), W ~ O  is 83 ycil1.s old. SCi-VCd OTI IiLltl1Ci'oLIs ships and in  the l'eiitagon txtwecn 1943 i l l l d  1970; ht' 

was cxposed lo asbestos fi-oni boilers, turbines, pumps, valves, gaskcts, packing, insulntion, a i r  

conciitioners, rel'rigeratol-s, coiidcnscrs :incl stcam traps. CIiH Petei-son, who died at tlic agc of 74 as 

:i result of mesollielioma, workeci ;is an Electrician's Mate from 1953-55 while he was in tlic Navy .  

While aboard ship, hc dismantled thc motors containing iisbestos gaskets and pumps which were 

insulaled with xlxstos .  I-IC d s o  worked i n  [tie boiler I-ooins. Allan Wilson dicd at the age oT 57 XI; 

;I result of mesothelioma; he died bcfoi-c his dcposition could be taltcn. MI.. Wilson servecl ;is an  

A~ixiIi~iry tn;ichinist i n  the Navy ['I-om 1972-76, during which time lie p~iformecl r~iaintcnance on 

various types of equipmenL and woi-ked i n  thc tmiler rooin. With (lit cxccption of MI-. Peterson, W I I O  

also alleges othcr cxposu~.c,~ tlicsc ihree plaintiffs ai-e thc only ones who have substantial cxposure ;is 

a result of their employment i n  the Navy.5 

According to his deposition, Pcterson also performed some home renovation. He 
xlinowledged assisting h i s  fattier i n  renoviiling his Iiomc in  the 1950s and also stated that he was 
exposed to Joint coinpoiind while I X I - ~ O I - I T I ~ I ~ ~  pinting work wilt) his brother during the S ~ ~ I ~ I T I I C I ~ S  

txtween 1972-92: he believcd that this inaterial contained asbcstos. 

.I 

Anthony Tui-co, w h o  is discussed m. ;ilso scr~vccl i n  the n a v d  resei-ves beginning in 
Scptcmber 1953. His exposurc whilc on ship was for ;i vcr-y limited arnoLmt of timc. He testified 
:it his deposition thii t  lie joinccl ;i sui.l';ice outfit arid scrved for approximately oiic year. He w:ls 
assigned to the U.S.S. Osberg for training, but bec:ime seasick all the lime; hc only servcd on the 
ship for two weeks. He believed he was cxposeed LO asbestos in  the boiler room. He was then 
tl-nnsferred to the consti-uction lxitt;ilion, where he pel-foimcd construction on roads and hi Idings; 
Iic sci-vcd i n  this capacily for appi-oxin-i:itcly ciglil years. 

5 
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In analyzing the Malcoliii I‘actors as they apply to these cascs, ajoinl trial is appropriate. 

All three plaintilrs \vorked on ships, they liad similar time periods of exposure, they have the same 

discasc, aiid thcy arc rcprcsciitecl by the saiiie comsel. Tlie fact that Mr. Wilson is deceased is not al-1 

ovcn-iding factor hcrc, :is sct forth above. Thcrc nrc also a r-iutiibcr of coliinion defendants in these 

thrcc cases, including dci‘cndants who ar-e named in all three cases, aiid tlic periods of cxposure 

ovcrl ap. 

Thc dil‘fcrciiccs that dcrcl-idants raise arc iiisufficicnt to overcome the eliicacy ofajoiiit 

trial as lo lhese thee plaintiffs; defendants liave no1 shown that ajoint trial will pi-c-jLidicc ;i subslantiul 

right. Contrary to tlic contention of clef-kndaiit Alfa  I m a l  Inc,, dcfcndants are no1 unduly prc.judiccd 

by tl-w fact that Rcar Adiiiiral Early liad a lciigtliy iiaval carccr, compared to the other two dcfclidants. 

Ifpropcr protcctions arc i i i placc, the jury is unlilcely lo be confused by the [act that there were a largc 

number and variety of ships involved. Defendant Y orlc International Coiporatinii (“York”), which has 

inovcd for summary judgiiicnt in six of thc seven cases in which i t  is named, objccts to ajoiiit l i - id ,  

assuiiiiiig its motion is granted, bccnusc tlicii i t  will hc left ns a defendant only i n  tlic Early case. 

Square r) Company is a defendant in tlic Peterson case only. Thc fact that a parly may be a dcfcdant  

iii only oiic o f  thc thrcc c ; ~ c s  is ;ilsu not ;I rcaso~i to have separate trials. Siiiiilarly, Kinncy Vnculln] 

Coiiipany, I-Iale Products, Inc., BW/IP Iiic., Hokc, liic., and Viking Pump, Iiic., ai-e nnliicd ;IS 

dcfcndants in the Earlv case but not in the other two,’ Ruffalo Pumps, Inc., is ilamed in the Early :old 

traiisf’ci-red to the constructioii battalion, wlicr-c hc pcrfol-nied construction 011 roads and 
buildings; he served in this capacity for approxiina~ely eight years. 

Kiimcy Vacuuiii C‘oimpatiy, Hale Products, Iiic., and Viking Pump, Inc., arc, however, b 

I-eprcscritcd by the smic law firm. 
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Wilson cases, but m:iltcs the saiiic nrgiiinciit, in  addition to contending that tlie diffcrciices in the state 

o l ~ ~ l i c   ai^ LusLtiiioi1y is S [ I ~ I ~ < I I I ~ .  ~ . ~ ~ ~ I I c I -  r h i \  VI ; I I .~L ICS tltaL its piimps have b c c ~ ~  idciitilicd only in thc 

Wilson case, although it is a named dcfcndaiil in six other cases. LMendalits arguc that they slloulcl 

not l ~ c  hi-ced to cxpciirl u~i~icccssilry rcso~irccs a i d  limc to be present rol- testimoliy prcscnted i n  c x c s  

Lirirclatcd to the case in which that particular defendant is named. Defendants may elect not to be 

pr-cscnt during tlic parts o r  thc casc that only coricci-11 the parties in the case i n  which they ai-e not 

named, aiid, through proper jui-y instructions a1id tlic use of other juror innovations, their l x l c  o r  

liability in onc casc should not impact their possihle liability in the case in which t1i:it defendant is 

named. Precautions can be taken so that a pal-ty that is not a d c h d a n t  in all of tlie jointly-ti-icd cases 

does not wffer prejudice as a result of tlie joint t i - id .  

. .  

Tlic Toiici- and Za-iack cases also s l i m  enough similai-itics t o  bc tried jointly. Michael 

Toncr, who is 58 ycars old, lias niesotlielionia. He claims that hc was exposed to asbcstos while 

workiiig as nil assistant to ;in autoniobile mechanic in the 1 !160s, and later when hc w o i k d  3s ;I utility 

man at the Flintkote plant in Ohio. He assisted in unloading protiircts containing asbcstos froni 

railroad cars and in delivery to [he factory. Andrew Zajaclc, who died at thc age of 69 as a result of 

~iiesotlielioma, was employed by Gruriiiiiati Aircraft Corp. From 196.5 through 1993, lie worlced as 

a iiiill~vriglil, iiiaintaiiiiiig machinei-y, iiicliiclingpi-csscs, ovens, boilers, puiiips, and valves. IIc worlced 

in tlic boilcr rc)orii and assisted in dismantling the boiler room, which he testilicd took months to 

coliiplctc. MI-. Zajaclc, like Mr. Toner, also woi-ked with autoniobiles; Mr. Zajack worlted part-time 

;it his 1~1-olIiL'i--iii-l;i\\''s y s  st;itioii iii llic 1 OhOs L i t i d  l070s, where lic pcrfcrimed hi-alic work and w;is 

cxposcd to aslxstos from brakc pads. Both ofthese plaiiitil15 wcrc cxposeci to asbcstos through siiiiilx 

prod 11 c 1 s t h ro 11 gh their emp 1 o yrii en t , e,~-,, b ra k cs , I-, o i I ers , aiid i iisul at i on . Th ei 1- e): p o s LI rc p e I-i o d s 
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ovei.lap, plainliffs NC i.cpi.cscritcd by tlic s ;mc co\inscl. and there arc common dcfcndants ;ind :lttoiucys 

i n  t h c  two c;iscs. 

Defctid:ints Norcn C:oiporation m c l  KoIilcrC:o., who assert t h a t  they ;IIK only namcd i ti 

(he Toner case, and deii5lidiilits Ajiix Electi-ic Cc)niliaiiy ("Ajax") ar id  L.indbcrg, who are niiimed only 

i n  thc Za-iac1.t casc, contcnd that thcy will bc unduly prcjiidiccd by ii lengthier trial if tllc c ~ s c s  m e  

~ o t i ~ o l i d i ~ t e d .  Defendants make the identical argiiment set fort11 by defendants i n  t h e  three navill 

cxposui-e cases (see p. 8, supra) t h u t  they slioiild not have to expend unnecessary additional resources 

~uid  time to bc pr-esctit for tcsti mony picscntcd i n  c;~scs iinrclatcd to thc case in  which th i l t  particuI:w 

Menclant is named. This argument is re-jectecl for the 1-easoiis set forth abovc. Ajax also ai-gues that 

since i t  w:is o n l y  rcccntly acldecl ;is ;I clei'enclanl, iL has no[ had an opportLrnity to dcposc p1:ii i i t iI ' l '  or 

retain experts; lo the extent any discovery remains, Ajax should be ablc to unclcrtake discovei-y, as this 

casc will not bc tricd until tlic first sct of c ; ~ s  have bccn tiicd, which should be time cnoiigh to 

coin 11 1 et e disco vel-y . 

'I'he Bailer, c;iirlo, G;irl;iiid, and Tui-co C;ISCS concern residentiid rcnovalion and 

construction. Carolinc Fcllcr R:iuer, who is 72 years old, iilleges exposure from renovation work she 

arid h cr Ii lis b titi d pci.for.m cd o ti t ti ci 1. Man 11 a t la ti apart me ti 1 and on v ai-i ous wccltcnd and v x  ;i t i 011 11 (1 rnes 

in the 19(iOs and 1970s. Her alleged exposure is from products used in the residcntjal renovation and 

cons(ruction industry. Joseph CLIIIO died ;is ;I resull ol' inesolhclioma at the age of 72. I Jc ~)cifoi-iiiccl 

Iiomc I-cnovation work with his fattier i n  the 1950s and :it his and his hrother-in-law's honlcs on Long 

1slclrid i n  the 1 C)6Os. MI-. Chi - lo  iilso owned ;I home improvcmcnt comp;iiiy fr-om 1972-74; he uscd 
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~isbestos-contaiiiiii~ joint compound and floor tiles. In addition, Iic was cxposed to asbestos Pibei-s 

through his work as II printer and press operator, and car-licr, while i n  high school, where he i-ep:iii.cd 

automobiles, and smoked cigarettes ttiiit contained ashcstos rnicroni tc filters. Joel G:irImd, who is 64 

ycars old, has mesothelioma. He ii l le~es exposurc ;is ;I result of  assisting his Lithei-, who was tlic 

cai-etaker for their apiu-tment huildi ng, in  pcifwri-iiiig i-cp;aii-s. ITc Iatci- woikcd ;is ;i p inier  and 

carpenlei., wheir tic w:is cxposed to joint compound and insuliition muterials. His exposui-e is illlcgcd 

to havc occLii.i.cd iii thc 1050s and  l!~OCls. AiiLhony ‘1’111-co, w h o  is 72 yeai-s old, has mcsotlielioiiia. 

R-orn 1955-74, lie worked ;is a laborer for contrxtors. He alleges he was exposed to asbestos frnm 

various inaterials, including insiil;ilion and dcbi-is from boilers that were torn down. In 1975, he begiiI1 

working for- the Town of Coi-tlandt arid performed renovation work using matcr-i;ils containing 

asbestos. He also performed hralcc work mi buses whcn mcchanics wci-c o ~ i  vacation. 

These four plaintiffs all assert t h a t  they wei-e exposed to asbestos through cxposure to 

sheetrock and joint coinpoLincl. Some of them :ilso claim to havc bccn exposed through floor tiles. 

‘Tlic time pel-iocl and inanner 01‘ cxposiire ovcrl:ip suhst:intially. Thcre ;ire common ciefenciants aiicl 

C O I ~ ~ I I I O T I  ationieys I-epresenting the clefendants. ‘I’hc fact that they did not have a common woi-ksi tc 

oi-similai-occupations, ;is some deli idants point out, is not controlling, given the othci- lactors that iirc 

simil:ii.. Thc f:ict that onc of thcsc plaintiffs is deceased is also not as picjudicial ;is defenciank assert, 

givcn the f;itc tlic living plaintiffs have, as Justice Shulnian and Justicc Yorlc noted. 

IO-  
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Defendan1 Borg-Warner claiiiis it will be prejiic-liced siiice it is only iiarncd i i i  tlic CYiirLo 

and ‘l’urco C ~ S C S ; ~  defeiidaiits Bird Incorporated, Cerlaintccd N. Dain’s Soils Company, 

h c . ,  iiiicl Novarlis C‘oiporation arc dckiidaiits 111 the ‘I’urco case only; ddendaiits Moiitalvo 

C o i-p o rat i oil, Gas t M ai1 ii f x  t LI r i i i  2, I ii c . , I I c i dc 1 b crg US A, Inc . , Nexeii Gro i I 13, and 13 anis C o rp o ra t i o 11 

elnotionally powcrhl tcstiiiiony by the three living mcsothclioma plaintiffs, when it is a defendanl in 

tlic only casc in which tlie plainliff is deceased. All oi‘llicse d e h d a n t s  also contend that tlicy 4mLild 

not be forced to cxpcrid iiiiiiecess;~ry rcsoiii-ces and [imc t o  t x  prcscnl for lcstimony prcsenled in c x c s  

unrclatcd to the case in which they arc a dcfcndant. As set Tort11 ahovc (13, 8, supra), thcsc arc not 

I O  reasons to deny a joint trial. Boiidex Lutematioiial, Inc., which is named in all four cases, 

iicvci-tliclcss claiins that i t  will be prejudiced in combining tliese four cases in h i s  manner, bccausc 

for ajoint trial. Novartis conlends that i t  will be prcJiidrccd because it is tlic only preinises defendanl 

in Turco. The Malcolm faclors do not rcquirc plaintiflk to share an idciitical iiianncr of exposure. 

Sincc none ofthese defeiidaiits has shown that ajoint trial will prcjudice a substantial light, ajoint trial 

of these four C ~ S C S  is appropriate. 

’ Tlic August 1, 2008 chart annexed to plainliffs’ reply papers states lliat Horg,-Wai~icr is 
also ;L defendant in tlie Early and Zajack cases as wcll. 

Tlic August 1,  2008 cliart or  parties in all 01 the cases in the cluster, which is annexed 
to p1aintXk’ papers, sets roi-lh tliat Certainteed is a derelldanl in tlic Baucr, Costello, Chi-to, 
Early, Garland, Peterson, Toiier,aiid Zajack matlcr-s, in addition to Turco. 

Moiilalvo Corporation and Cast Manufacturing, Inc. are represented by thc saine law 9 

fi 1-111 

I o  ~ o i i d e x  asserts that it is a defendaiil in these four cases, and in Pctcrsoii; plaintiffs’ 
cliart also sets lorth that Bondex is a defe‘endaiit in the Zaiack aiid Early matters as  well. 

- 1  1 -  
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Accordingly, for the reasons set forth above, plaiiitiffs’ motioil is granted to tlic cx tent 

that their alleniative rcqucst for ajoint trial is giinted. The Early, Peterson, and Wilson cases will be 

li-icd together; this [rial will I,c Ibllo\vctl b y  ;i t i- i ; i l  [lit: ‘1’ont.r and Z;iixk cases; this t r i d  will bc: 

followcdby a trial oItlie Bauer, Curto, Garliind, and TLII.CC) C ~ S C S  togcthcr. Tlic parties in Lhc firs1 joint 

trial arc to nppcar lor ;1 pre-trial conference on ‘I’iiesday, Octobcr 21, at 9:30 a.m.; the parties in tlic 

second joint trial arc to appcar for a pre-trial coiiki-ence 011 ‘l’uesday, Novembei- 2 5 ,  at 9:30 a.111.; tlic 

pal-lies in  the third joint trial are dircctcd to appcar- lbi- a pi-c-trial ccmI‘crcI1cc on Tuesday, Dcccmber 

9, at 9 2 0  a.m. It is hopcd that jury selection will begin the day following the pre-trial coiifcrcncc in 

each respective trial group. 

This constitutcs Ilic decision and order of the cotrrl. 

Dated: August a/ , 2008 
.,. - __ 

JOAN 8. LOHlS, J.S.C. 

e 
Q 
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