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P I ai n ti ff, 

-against- 

SIRITJS SATT:I,I ,I‘l‘E RADIO INC., 

Defend ants. 

Index No. 603680/06 
Motion Date: 5- 14-08 
Motion Seq. No.: 03 

PRESENT: EILEEN BRANSTEN, J .  

-7 
Pursuant to CPL.R 321 l(a)(7), defendant Sirius Satellite Rd 

to dismiss thc Aimelided Complaint of plaintiff Advanced Global Technology LLC(“AGT”), 

which solely consists of a claim for tortious interference with prospective business relations. 

AG‘I’ opposes the motion. 

Background 

AG?’ distributes and markets radio receivers that receive satellitc radio scrvice from 

non-party XM Satellite Radio (“XM”) (Amended Complaint, 7 7). Defendant Sirius is a 

satellite radio service that, at the time of this action, competed with XM. Non-party Kiryiing 

Electronics Co., 1,td. (“Kiryimg”), a Korea-based consunier elcctronics company, is the 

primary manufacturer of radio rcceivers that reccivc Sirius satellite radio service (Amended 

Complaint, 7111 9 & 10). 
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On August 16,2006, AGT allegedly approached Kiryung about developing a receiver 

capable ok rccciving high definition (“1-ID”) radio broadcasts,’ and the parties allegedly 

entered into discussions concerning this proposcd vcnturc (Amended Coinplaint, 717 14, 15, 

19,20-23). On Scptember 26,2006, an AGT executive and consultant allegedly received an 

einail Gom I-I.J. Kwon (“Kwon”), Kiryung’s CEO, stating that Sirius warned Kiryung not to 

do busincss with AG?‘ under penalty of losing Sirius’ business (Amcndcd Complaint, 7 24). 

Allegedly, Sirius expressly or implicitly threatened Kiryung that if Kiryung elected to do 

business with AGT, Sirius would: (i) delay payment or refuse to pay its $ I O  - 15 inillion 

indebtedness to Kiryung and (ii) cancel its existing orders (Amended Complaint, 7 28). 

Kwon’s email allcgedly marked the end of AGT’s relationship with Kiryuiig (Amended 

Complaint, 7 26). 

In a decision dated March 8, 2007, this Court dismissed AGYs original complaint 

against Sirius for tortious interference with prospective business relations, concluding that 

AGT insufficiently allcged that Sirius acted with“wrongfu1 mcans” or was solely rnotivatcd 

by innlice (Advariced Glohcrl Tech. v Sirius Satellite Radio, Inc., 15 Misc3d 776, 782 [Sup 

Ct, New York County 20071). This Court also denied AGT’s rcquest for lcavc to amend 

because amendment would be futile (Advnrzced Glohnl Tech., 15 Misc3d at 783). On 

’ HD radio broadcasts are digital broadcasts of AM and FM radio stations. 
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October 2,2007, thc Appellatc Division, First Department affirincd thc dismissal but granted 

AGT leave to rcplcad (Advunced Glnhul Tech. v Siritis Satellite Radio, Inc., 44 AD3d 3 17, 

3 18 [ 1 st Dept20071 [“The motion court correctly held . , . that [AGT’s] allegations . . . show 

that Sirius’ interference was neither wrongful nor motivated solely by malice . . .”]). Sirius 

now iiioves [or an order dismissing the amended complaint for failure to state a cause of 

action. 

Analysis 

“It is well settled that on a motion to dismiss a complaint for failure to state a cause 

of action, the complaint must be construed in the light most favorable to the plaintiff and all 

hctual allegations inust be accepted as true (Alliunz Underwriters Ins. Co. v Landmark Ins. 

Co., 13 AD3d 1 72, 174 [ 1 st Dept 20041). “Whether the pleading states a cause of’action, and 

if from its four corncrs factual allegations are discerned which taken together manifest any 

cause of action cognizablc at law[,] a motion [to] dismiss will fail” (id. at 174; see 511 West 

232”“ O w n e r s  Corp. v Jennijer Reulty Co., 98 NY2d 144, 151-52 [2002]). However, 

“allegations coiisisting of barc lcgal conclusions, as well as factual claims [that arc] 

inherently incrcdiblc . . ., are not presumed to be true and accorded every I‘avorablc 

inference”(G‘eu.tlrr v Goodgold, 107AD2d 481,485,488-89 [ ls t  Dept 19851; qfld66NY2d 
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946 [ 19851; Biondi v Beekman Hill House Apt. Corp., 257 AD2d 76,8 1 [ 1 st Dept 19991; ufu’ 

94 NY2d 659 [ZOOO]). 

A caiisc of action for tortious interference with prospective business relations requires 

satishction of the following elements: (1) business relations with a third party; (2) the 

defendant’s interference with those business relations; (3) the defendant acting with the sole 

purpose of harming the plaintiff or using wrongful means; and (4) inkjury to the business 

relationship (see Carve1 Corp. v Noonan, 3 NY3d 182, 190 [2004]; NBT Bancorp Inc. v 

Fleet/Norstur Fin. Group, Inc., 87 NY2d 614 [1996]; Guard-Lfe Corp. v S. Parker 

Hurdware Mjg. Corp., 50 NY2d 183 [ 19801; MasefieldAG v Coloniul Oil Industries, 2006 

WL 346 178 [SDNY 20061). 

“Wrongful means” pursuant to the third element constitutes conduct that: (1) amounts 

to “an indcpcndent crime or tort;” (2) has “been taken solely out of malice;” or (3) amounts 

to “cxtreine and unfair economic pressure” (Friedman v Culdwuter Creek, Inc., 5 5  I I: Supp 

2d 164,170 [SDNY 20081; see Lawrence v Union of Orthodox Jewish Congregations ofAm., 

32 AD3d 304,304 [ 1st Dcpt 20061). Though the Court ofAppeals has also alluded to other 

egrcgious wrongdoing that could potcntially satisfy the wrongful means prerequisite, it has 

expressly declined to dcliiieatc precise parameters (Curvel, 3 NY3d at 190-9 I [“(W)e do not 

decide today . . . whether thcrc can ever be other instariccs of conduct which, though not a 
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criiiic or tort in itself, was so‘culpable’. , . that it could be the basis for a claim oftortious 

interfcrence with economic relations”]; see Odriclz v Trustecs ofColumbiu Univ. in City of 

NPW York, 9 Misc 3d 1130(A), “5-6 [Sup Ct, New York County 20051 [“Unlawful m a n s  or 

illegal conduct may satisly the prerequisite of wrongful means for purposes of a claim for 

tortious intcrferencc with prospective business relations”]). 

This motion turns on whether ACT has now in its amended coinplaint adequatcly pled 

that Sirius used “wrongful means.” AGT hinges its claim on allegations that Sirius’ conduct 

was criminal, tortious, or egregious or amounted to extreme and unfair economic pressure. 

Sirius contcnds that ACT has still allcgcd insufficient facts to satisfy the wrongful means 

prerequisite. 

Criminal Conduct 

New York Pennl Law: Coercion in the Second De,pree 

AGT first argues that Sirius engaged in coercion in the second degree under Penal 

Law Section 135.60 by damaging Kiryung’s contract rights with Sirius and by using coercive 

means that did not “materially benefit” Sirius but instcad wcrc for the sole purpose of 

denying AGT an opportunity to expand its busincss. 
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Uridcr New York law, 

“[a] pcrson is guilty of coercion in the second dcgrcc when hc 
compels or induces n pcrson to . . . abstain from engaging in 
conduct in which he has a legal right to engage, by means of 
instilling in him a fcar that, if the demand is not complied with, 
the actor or another will: 

. . .  

(2) [clause damage to property; or 

(9) [plerforin any other act which would not in itselfmaterially 
bcncfit the actor but which is calculated io harm another person 
materially with rcspect to his health, safety, business, calling, 
career, financial condition, reputation or personal relationships” 

(Penal Law 5 135.60). Thc term “benefit” as used in Section 135.60 (9) refers to “any gain 

or advantage” that flows to thc alleged coercive actor (People v Fefdman, 7 Misc 3d 794,s 10 

[Sup et, Kings County ZOOS]). 

Relying on People v Spatarella (34 NY2d I57 11 974]), AGT contcnds that Sirius put 

Kiryung in fear that it would damage its own economic rclationship or contractual rights with 

Kiryung. S’mfarella is distinguishable from this casc, however, in that there the dekndant 

allegedly threatened thc victim with depriving it of an advantageous business relationship 

with a third party (Spalurelln, 34 NY2d at 16 1-62 [penal law’s definition ofpropcrty includes 

not just the tangibles of a business but also the business itself, including at-will business 
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1 arrangements]). I Icre, the alleged advantageous business relationship at risk was a 

relationship with the alleged threatmaker itself, Sirius. 

Moreover, without reaching whether the economic relationships or contractual rights 

in this case arc in fact property, the court notes that AGT only alleges that Sirius threatened 

to withliold payment or cancel existing orders. It is well accepted that parties in a contractual 

busincss relationship may use their contract as a bargaining tool without rendering such 

conduct criminal in and of itself (cf Center Cudillac v Bank Leumi Trust Co. of NY, 808 I; 

Supp 213, 231 [SDNY 19921 [“[Tlhe use of economic fear as leverage to drive a hard 

bargain in an ordinary commercial relationship will not support a RICO claim based on 

extortion . . . .”I, afld 99 F3d 401 [26 Cir 19951; U S  West Fin. Svcs., Inc. v Tollman, 786 F 

Supp 333, 338-39 [SD NY 19923 [concluding that even ifthere was a threat to breach an 

enforceable contract, such threat was not unlawfully coercive because any damagcs could bc 

redrcsscd in a breach of contract action], rearg denied 1992 WL 58863 [SDNY 19921; 

Thyssen Inc. v S.S. Foriune Star, 777 F2d 57,63 [2d Cir 19851). Additionally, ACT has not 

alleged any hcts  detailing how Sirius’ threat had any itnpact on Kiryung’s rights as to any 

contract it had with Sirius. 

AGT lins also insufijciently allcged that Sirius engaged in coercion in the second 

degree by threatening to perform an act that does not in itsclf inaterially benctit Sirius. 
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Sirius’ d h r t  to kccp its competitor, XM, at a distance by leveraging its contractual 

relationship with Kiryung clearly provides Sirius with “gain or advantage,” specifically, the 

benefit of not having its primary manufacturer in close contact with the competition. Indeed, 

as Justice Moskowitz discussed in the March 8, 2007 decision, economic self-interest 

motivated Sirius’ conduct (Advanced Global Tech., 15 Misc3d at 782-83; see Advunced 

Global Tech., 44 AD 3d at 3 18). Significantly, AGT has not alleged that Sirius obtained no 

gain or advantage, and the statement that “any ‘benefit’ derived to Sirius from such 

interfercnce was indirect, attenuatcd and not inaterial” (Amended Complaint, 11 37) is 

unsupported by any speciGc factual allegations. In particular, AGT’s allegations do not set 

forth how it is an iininaterial beneGt to Sirius to keep its manufacturer from closely dealing 

with its competitor’s inarlceter. 

As AGT has insufficiently alleged how Sirius’ conduct amounted to either a threat to 

damage property pursuant to Penal Law Section 135.60 (2) or a threat to perform an act that 

would not be matcrially beneficial to Sirius pursuant to Section 135.60 (9), the motion to 

dismiss the tortious interfercnce claim to the extent it is based on coercion in the second 

degrcc is granted. 
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Ko r e un C r  im iviul Law 

AGT also alleges that Sirius engaged in conduct that is criminal under Article 3 14.1 

of tlic Criiiiirial Code of Korea, which governs coercive business practices, and Articles 23 

and 67 ofthc Monopoly Regulation and Fair Trade Act ofKorea, which govern the restraint 

of trade and crirninalize sitch conduct, respectively. 

“Foreign . . . penal laws . . . will not be enforced in New York” (Moscow Fire Ins. Co 

ojMoscow, Russia v Bank ojNew York & Trust, Co., 16 1 M i x  903,92 1 [Sup Ct, New York 

County 19371, affu’253 App Div 710 [lst  Dept 19371, Zv dismissed278 NY 709 [1938]; cf 

Wisconsin v Pelican Ins. Co., 127 US 265, 289-90 (1888) [“By the law o f .  , . the United 

States the penal laws of a country do not reach beyond its own territory except when 

cxtcndcd by express treaty or statute to offenses committed abroad by its own citizens; and 

they must be adniinistcred in its own courts only, and cannot be enforced by the courts of 

another country”]). 

Similarly, “[tlhe statutes of a foreign state have no effect beyond the limits of the 

sovercignty from which the authority of such a statute is derived . . .” (Moscow Fire Ins. Co., 

16 1 Misc at 920). Enforcement iii New York “is permitted, if at all, only because of comity 

which cxists between states and nations . . . . Comity, however, is inapplicable when 

contrary to public policy or prejudicial to the interests of the state or nation whose courts are 
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askcd to rcspect it . . .” (Moscow Fire Ins. Co., 16 1 M i x  at 920; see also Loucks v Stundwd 

Oil (10. q f ’ N w  Yurk, 224 N Y  99, 112 [1918]). 

AGT brought this action in New York. Because New York courts will not define the 

scope of or enforce the criminal laws of Korea, the causc of action is insufficiently pled to 

the extent it relies on the allegation that Sirius coiiimitted a crime under Korean criminal law. 

Furthermore, even if Korean law were enforceable in New York, AGT has failed to 

dlcgc that Sirius has cngaged in criminal coercion or the unlawful restraint of trade under 

New York law (see pp. 5-7 supra and pp. 9-1 I infra) . It would therefore be contrary to the 

public policy of this state to permit a lower threshold for pleading such claims when they are 

based on foreign penal laws and statutes. AGT’s attempt to support its allegation that Sirius 

engaged in tortious interference with prospective busincss relations by alleging a violation 

of Korean laws therefore Fails. 

Independent Tort 

Ncw York General Bzisincss Law 6 340 

AGT ricxt argucs that Sirius’ conduct “constitutes an agreement to restrain business 

trade and coiiiiiicrcc in New Yorlc State” in violation of Scction 340 of the Gencral Busincss 

Law (Aiiicndcd Complaint, 7 38). 
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Under Scctiori 340 of the Gencral Rusiness Law, known as the Doiinelly Act, 

“ 1 . Every contract, agrceiiient, arrangement or coinbination 
w tic r c by 

A inonopoly in the conduct of any business, trade or cwninerce 
or in  the furnishing of any service in this state, is or may be 
established or maintained, or whereby 

Competition or the free exercise of any activity in the conduct 
of any business, trade or coininerce or in the furnishing of any 
service in this state is or may be restrained or whereby 

For the purpose of establishing or maintaining any such 
monopoly or unlawfully interfering with the frec exercise of any 
activity in the conduct of any business, trade or coininerce or in 
the furnishing of any service in this state any business, trade or 
commerce or the furnishing of any service is or may be 
restrained, is hereby declared to be against public policy, illegal 
and void” 

. 

(General Busiiiess Law 5 340 [ 11). 

“A party asserting a violation of the Donnelly Act is required to (1) idcntif’y the 

relevant product market; (2) describe the nature and cffects ofthe purported conspiracy; (3) 

allege how the economic iiiipact of that conspiracy is to restrain trade in the market in 

question; and (4) show a conspiracy or reciprocal relationship between two or more entities 

, , ,” (N~w,vc/uy, Inc. v Fantastic Mindl Inc., 237 AD2d 497, 497 [2d Dcpt 19971). 

“Tdentificat ion of a rclevant inarket ‘must includc all products that arc reasonably 

interchangeable and all geographic areas i i i  which such reasonable intcrchangeability 

[* 12 ]



A i h w c e d  Glohul Twhnnlogy LLC v Sir.ius Sutellite Radio, Inc, Index No. 603680/06 
Page 12 

occiirs”’ (L0j~~restiv~u,~sachzi.setl.s Milt. L f e  Ins. C‘o., 5 Misc 3d 1004(A), *3 [Sup Ct, Kings 

County 20041, CI@ 30 AD3d 474 [2d rkp t  20061). However, “[clourts have rccognized the 

right o r a  coiiipaiiy ‘to select a person with whoin it does business and to refuse to dcal or 

continuc to deal with anyone for reasons sufiicient to itselr . . . . A single conccrn may 

choose who it wishes to deal with [without violating the Donnelly Act] as long as its decision 

is not the result ol’a combination with others to destroy competition so far as the whole 

relevant product markct is concerned . . .” (Lopresti, 5 Misc at ”3). 

AG‘I” has insulficiently alleged that Sirius violated the Donnelly Act. Specifically, 

AGT has f’ded to idcntify the relevant product market, including substitute AMEM radio 

receiving devices, and makes only onc-sided allegations that Sirius’ conduct, not Sirius and 

Kiryung’s joint conduct, amounts to a conspiracy. Indccd, there was no agrcement or 

arrangeincnt bctween the two to form a “Inonopoly” to interfere with ACT’S free exercise 

of business. Specifically, there are no allegations that AGT was prevented from seeking an 

alternatc I ID radio receiver manufacturer either in Korea or elsewhere. Moreover, Kiryiing 

liad the freedom to refuse to manufacture ITD radio receivers for AGT, and AGT has not 

allcged that Kiryiing’s rcfusal was the result of an arrangement with Sirius “to destroy 

competition so far as the whole relevant product market is concerned” (Lopresti, 5 Misc at 

*3; set2 Simon urd Son IJpholstery , Inc. v 601 West Assocs. LLC, 2003 WL 2223 1540, + 4 
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[Sup Ct, Ncw York County 20031 [“[Aliititrust laws are concerned with acts that harm 

compctition, not competitors”]). 

AGT has thcrcfore failed to allege that Sirius employed wrongful means by violating 

New York’s Donnclly Act. 

Extrcmc and Unfair Economic Pressure 

“[Elxtrcmc and unfair economic pressure” may constitute wrongful means (Carve/, 

3 NY3d at 192-93; see Friedman, 55  1 F Supp 2d at 172; Hassan v Deutsche Bank, 515 F 

Supp 2d 426,43 1 [SDNY 20071). 

Though, “[tlhe case law does not reveal any precise definition of ‘extreme and unfair’ 

economic pressure,” an cxarniiiation of case law is instructive (Friedman, 5 5  1 F Supp 2d at 

172). New Yorlc courts have not found extreme or unfair cconoinic pressure when: (1) 

defendant distributed products to competitors of its franchisees (Cnrvel, 3 NY3d at 192-93); 

(2) m e  party urged another to raise defendant’s contract prices or cancel the contract 

(Musejic.ld AG, 2006 WI. 346 178, *9); or (3) defendant sent a lettcr to an employer’s 

customers urging Ihcm to boycott the employer unless the employer fired plaintiff(lawrence, 

32 AD3d at 305). 

Thc Appellate Division, First Departmcnt suggested that the extrcine and unfair 

ccnnoinic pressure standard may have been satisf-icd after defendant withhcld consent to a 
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lease assignment in order to obtain $9 million froin plaintiff (New Stndium LLC v 

Greet?~~oirzt-Go/r(m~ln Cnrp., 44 AD3d 449 11 st Dept 20071 [concluding that plaintiff 

sufficiently alleged cxtortiori and stating that this alleged conduct inay also “amount to the 

sort ol‘extrcnie and unfair economic pressure considered wrongful under Guard-Life . . .”I). 

Case law govcrniiig cconomic duress further illuminates thc sort ofeconomic prcssure 

that can rcsult in liability. When there is an adequate remedy at law, courts have refused to 

impose liability on parties merely for threatening to breach a contract or withhold 

performance, even if such conduct would result in financial ruin (see U S  West, 786 I; Supp 

at 338-39 [a “threat to brcacli a contract by withholding performance can constitute economic 

duress (or coercion) if thc threatened breach will result in irreparable harm,” but the 

complaining party must show lack of adequate remedy at law]; Sosnoffv Curter, 165 AD2d 

486,492 [ 1st Dcpt 199 11; Business Incentives Co., v Sony Corp. OfAm.,  397 F Supp 63,69 

[ SDNY 19751 j. 

\ 

Morcovcr, CL[ni]cre hard bargaining positions, if lawful, and the press of financial 

circuinstances not causcd by defendant, will not bc dccincd duress. The alleged duress must 

be proven to have been the result of defendant’s conduct and not of plaintiffs own 

necessities” (Business Incentives, Co., 397 F Supp at 69; see U S West, 786 F Supp at 339 

[coiicluding that by not collecting money from readily availablc sourccs, thc complaining 
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party created its own fiiiancial difficulties and therefore could not claim that thc other party’s 

thrcat was unlawfully coercive]). 

Here, Sirius allegcdly impressed upon Kiryung that it would withhold payiiicnt for 

amounts due and caiiccl cxisting orders if Kiryung agreed to inanufacture IID radio rcccivcrs 

for AGT. Sirius had a legitimate economic interest in discouraging its main distributer from 

ciitering into a business relationship with a coiiipaiiy that distributes and markets XM satellite 

radio rcccivers (Advnrzced Global Tech., 44 AD 3d at 3 18). Even with the additional facts 

alleged, it is clear that “norinal economic interest” motivated the alleged conduct, and thus, 

Sirius’ behavior was not egregious, extreme, or unfair. 

AG‘I’s allegation that Sirius’ conduct threatened the viability of Kiryung as a going 

concern is also insufikicnt to rciider Sirius’ conduct sufficiently wrongful. Even ifthe threat 

could financially ruin Kiryung, AGT has not alleged that Kiryung did not have an adequate 

remedy at law: Kiryung could still bring a brcach of contract action against Sirius if Sirius 

ultimately made good o n  its threat and failed to pay Kiryung. Nor has plaintiff alleged that 

through m y  wrongful conduct, Sirius created a situation such that Kiryung was dependent 

on it for its ongoing survival. The position that Sirius took with Kiryung, though potentially 

harsh, was not “wrongful” within the meaning of the third elcincnt of a claim for tortious 

interfcrcnce with prospective business relations to allow for thc cause of action to proceed. 
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E e r eei o u s C o 11 d 11 c t 

Finally, AG‘l argues that Sirius’ conduct satisfies the wrongi‘ul means requirement 

because its alleged violation of its own Code of Ethics fits into the "egregious wrongdoing” 

category that the Court of Appeals left undcfined in Curve1 (see Carvel, 3 NY3d at 189). 

New York courts rcfrain lrom imposing liability on a party solely based on that party’s 

violation of its intcrnal policies (see De Kwiatkowski v Bear, Stearns & Co., 306 F3d 1293, 

13 1 1 [2d Cir 20021 [explaining that treating “house rules” as predicates for liability would 

bc against public policy because it would discourage companies froin adopting internal 

standards that arc higher than the law requires]). 

Taking AGT’s allegations as true, Sirius’ violation of its own Code.of Ethics is 

insufficient to satisfy the wrongful conduct prong of a tortious interference with prospective 

business relations claim. The amorphous and lofty standards that Sirius adopted in its Code 

of Ethics, including to “conduct business in accordance with . . . the highest ethical 

standards” and “adher[e] to . . . the spirit ofapplicablc laws . . . fairly” (Amcndcd Complaint, 

17 43, 44) are above and beyond thosc rccognizcd by New York law. As such, even 

assuming it is possiblc to inquire into whether Sirius’ conduct was consistent with “the 

highcst ethical standards” and the “spirit of‘applicable laws,” it would be greatly detrimental 

to thc markctplace to allow such sell-imposcd standards to serve as the benchinarks for 

“wrongdoing” and potential liability (see NBT Bnncorp, 87 NY2d at 624 [“The requirement 
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of wrongful ~iieaiis where only prospective rights arc threatened honors free and lawful 

competition and accords an appropriate level of protcction tu a plaintiffs interest”]). 

Accordingly, it is 

O K I ~ l ~ R I ~ I l  that Sirius Satellite Radio, Inc.’s motion l o  dismiss Advanccd Global 

Tcchnology T,T,C’s amended complaint is granled; and il is further 

ORDERED that the Clcrk is directed to enter -judgment accordingly. 

Dated:Augusl k, 2008 
New York ,NY 

ENTER: 

-- 
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