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For an Judgment Pursuant to Article 78 of the Civil 
Practice Law and Rules 

-against- 

DECISION AND 
ORDER 

INDEX NUMBER 
1 17078/07 

ENVIRONMENTAL CONTROL BOARD OF THE 
CITY OF NEW Y O U ,  

-and- %& 
NEW YORK CITY DEPARTMENT OF INFORMATIOW 
TECHNOLOGY AND TELECOMMUNICATIONS, : 

Respondents . 

Hon. Lewis Bart Stone: 

This proceeding was commenced by Petitioner, Verizon New York, Inc. 

(“Verizon”), by Notice of Petitior!,‘ dated December 24, 2007, pursuant to Civil 

Practice Law and Rules (‘‘CPLR’) Article 78, to set aside three decisions (the 

“Decisions”) of Respondent, Environmental Control Board of the City of New York 

(“ECB”) which sustained certain,Notices of Violation (‘NOV”) issued to Verizon by 

Respondent, New York kit$‘ Bepartment of Information Technology and 
1 y  ‘ l l l , , ! ~ l  I I l l  

14 r l 1 I I l  

Environmental I!, 

IJ’,-l l  1 ! r  I , 

, [  I I I l l  8 ( j  
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Telecommunications (“DOITT”), and to reimburse Verizon $224,000 for fines paid 

by Verizon with respect to the NOVs, claiming that ECB’s actions were in error of 

law, arbitrary and capricious and constituted abuses of discretion. 

At issue here is the constpqtjon of cgqain provisions of the Administrative 

Code, (“Code”) of the City of New York (the “City”) and regulations of DOITT 

issued thereunder (the “Regulations”) as they ,relate to the maintenance by Verizon 

of 91 1 access on Verizon’s pay telephones located on City streets (“Street Phones”). 

Unfortunately, Street Phopqp q e  the regular target of vandals, and about 40% 

of Verizon’s Street Phones +tre.vapdalized, istq inoperability at least once a year. It 

is likely that other Verizon SQeet PhonesiFyom;time to time will become inoperative 

for other reasons. As Verizon is, .a ,‘,‘for profit” entity whose investment in Street 

Phones produces no return VJile it, is inoperable, Verizon uses both electronic and 

human monitoring to detect when a Street 3 ’  phone becomes inoperative and maintains 

systems for their prompt repair. 

I 

, f  I ’ I I ’ L  I “ ; I  , ’  I 

i l l , . .  1 1 ,  , / I ,  I ; I , ,  

I ,  

In addition to Verizon’s economic interest in maintaining the operability of its 

Street Phones, Code §23-408(b), enacted as part of City Local Law No. 68 of 1995, 

requires Verizon as an operator of Street Phones to maintain certain service levels for 

such Phones, and sets forth penalties for the failwe to do so. Such section provides: 
I I 1 i $ l J ~ l  i t ! i l I \ I , ,  

\ I  1 ! , l , , l # I l # ,  

li!l ,ll l!,I, w\y$l4, I 1  I Environmcntnl 

. 2 ’  ,, ~ J [ i : , l I l  f l  ’ , > I  

t I (  h>( ,* \ \ ’  , I  I *  , l I I L  
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"An owner who repeatedly fails to provide phone 
services from'a public pay telephone for any sustained 
period of time yr who fails to provide coinless twenty-four 
hour 9 1 1 service from such public pay telephone shall be 
in violation of this chqpfer and shall be liable for a civil 
penalty ofnot more than two thousand five hundred dollars 
for each violation whiph may be recovered in a civil action 
or in a proceeding before the environmental control board. 
In the case of a continuing violation, each day's 
continuance shall be a separate ahd distinct offense." 

( 1  $ 6  

Verizon does not challenge this Local Law provision. 

Code §23-403(b) authorizes DOITT to promulgate rules in order to implement 

this provision, and on Decem& 17, 1996 DOITT issued regulations, (67 RCNY $6- 

1 1 '  I 

!E 

1 i " l  

05 (the "Regulations")) which purported to bo so. During the time relevant to this 
b, I I I l I ( l !  l q l \ l  

proceeding,' the relevant provisions of such Regulations read as follows: 
t i  I I l l \  I 1 1 '  I 

$6-05 Maintenance of Pubiic Pay Telephones. (a) 
Coinless 9 1 1 seyice. A public pax telephone shall provide 
twenty-four hour access to 911 service without use of a 
coin or other payment device. For purposes of this 
subdivision a violation of this requirement may be found 
where a public pay telephone lacks a dial tone, a clear and 
audible transmission and reception, a keyboard and handset 
in working order, or any other feature necessary to access 
to 91 1 service, 

' The Regulations were 18,2006. As the NOVs which are the 

by this Court in this Decision and 
subject of this proceeding amendment, the amendments are 
irrelevant to the issues 
Order. 

~ 1 , ;  t 1 i , j / ) !  h t i i \ ; i ,  i , 1 1 1 l i i I  

']'I,# I i 1 &',, '  , , ; 1 1 ' .  l ' ,  ! j  \ ' 

j t , i  I ,  i IL I I  , ~ ; , I +  

I I  ! , l , i , A l ' t , l l  1 1 ;  I 1  , : I  

( r l  > I  ~:liIII1,~11111',1.'. 
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[a] notice of violation may be issued for a violation 
of a provision of subdivision (a) of this section when 
inspections on two occasions within a period of no shorter 
than twenty-four hours have disclosed a violation of such 
provision. 

I 1 ,  k ,  I , I  

(b) No;wit€istanding any other provision of this 
4 111 I 1  1 1  ' t  section: 

(1) an o p e q  ,ww fails pn,tr~o occasions within any 
three month pTiod, to prqviqe p!ype service from a public 
pay telephone fPr , I any I ,  pgnod , . ! . * ,  4ftiTe , I . 1  exceeding twenty-four 

/ I  I * ' l [ ! l  

hundred d o l b s  ( .$2.$00) for e ach violation [emphasis 
added] which may be recovered in a civil action or in a 
proceeding before the Environmental Control Board. 

An owner of a public pay telephone shall not be 
considered to h'ave failed to provide the service required in 
this subdivision wpdre such owner has posted and 
maintained a written notification on the public pay 
telephone within seventy-two hours of the occurrence and 
provided written notification to the Department, within 
twenty-four hours of the occurrence of an event or a 
condition beyond his or her control, such as a power failure 
or an inability of the telephone company to provide access 
to the switched telephone network, that has rendered such 
telephone unable to provide such service. 

Verizon challenges the Regulations to the extent they constitute legal authority 
I I ' I  1 1 )  

1 I I b ' l ,  ! I , 
I \ 1 1 I ' \ (  [ I  1 I .' ) ,  1 1  

I l l 1  l l l l ~ l p : ~  I , (  i l  \ 1 1  h L l  

for the Decisions. 

Environmtlnlal 4 
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Each NOV charges Verizon with failing to maintain 9 1 1 service with respect 

to a specific Street Phone. $ach citation rglated to a Street Phone which had been 
l l * I I  1 

p 1 l ~ l ' l \ ~ ;  Ill 1 1  

found to be inoperative fort$tgQtly p2ms ,t$y,\tytnty-four hours. 
I I / h ( j l ! i  1 1  I I I J I  ) { l t ' 1 ' 1  

Fifteen of these NOIS ,yeyq, I1 refeqfd i t? Administrative Law Judge ("ALJ") 

Bernard R. Twomey (''Twwqeq;'J f?rL pdjpq&ation. I I *  Twomey dismissed three for 
1 1 1 , l  1 ) '  1 l t  ( I  " \  I t  ( 1  
' h  

i \  I I \ l q \ ~ ' l I  1 4 .  ) ) I I ' l  1 .I 

+ I 1  ' I  l l  I l l  : < I 1 1  

Regulations provision cited ~s thy, apthority for the NOVs was not authorized by the 

Code. Twomey ruled that $y h a d L q  aytQorI9,to consider such issue and found that 

r *  

. I  I I . I * I I  L I ,  I /  ( 0  1 
DOITT had established that ,yFnzon,violatyd / / I  1 I L l  4 fhe I \  Regulations. Verizon paid the fines 

I l l 1  1 * 3 U l :  I l l  I ( t  I I I i I  

and appealed Tworney's rulipg, $ , N p ; u y $ ~ ~ , l ~ ,  2004 to ECB which confirmed such 

ruling. 

Eighty one of these NOV? I we~;e referred to ALJ Katherine Lesser ("Lesser") 
, I  ' \  

for adjudication, Lesser dismissed two for inadequacy. Verizon raised the same 

issues it had raised before Twomey with respect to the remaining seventy-nine NOVs. 

Unlike Twomey, Lesser considered Verizon's argument that the Regulations cited as 

authority for the NOVs was unauthorized and exceeded DOITT's authority under the 

Code, but ruled against Verizon. In considering such argument, Lesser also rejected 

the applicability of New York Tel. C 0. v. ECB, Sup. Ct. Queens Co., No. 13863198 

(Feb. 8, 1999), which Verizon asserted was controlling precedent. Verizon also paid 

> I  ,! '>*I1 'fh , i l l l i i , ! ;  

) I  l ; , : l i t I  . , ,~IL. I I  I ;[;.,I 
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the fines and appealed Lesser's ruling of August 2, 2007 to the ECB, which 

I & '  ' \ .  i / I  I (  , I  
confirnied such ruling. 

The third traunch2 of twenty NOVs were referred to a third ALJ, Helaine 1 / 1  1 1  1 1  I 

Balsam ("Balsam"), for adjq4icFtioT. , Balsan iq her determination upholding the 
I 1  1 Y b  I 1 1  4 

NOVs, like Lesser, both considered and rejected Verizon's arguments of the Code's 

authority for the Regulations wbch were cited to support the NOVs and also rejected 
l l  I 

New York Tel, Co, V. F,CJ3 , -,as controlling precedent. Verizon also paid the 

fines on these NOVs and appealec&qalsam's fuling of December 28,2005 to ECB 
* I  I 1 1 ,  # 

I 
which confirmed such rulin4. 

k l l , , , ' l  8 '  

All three Decisions were l y l # i , i  ivpyyq ( 1  on , l , I l l 1  Septepber ' 
27,2007 and each contained the 

,$ / I  I ) ) !  I I / , ?  0 1  [It following statement: 

"The Board 

those imposed hy Section 23,-408(b) of the Administrative 
Code of the City'of New York, finding this issue to be 
outside the purview of the Board's authority." 

to ru)q ,on whether the service 
requirements §S-OS(a) conflict withor expand 

The impact of the Decisions is that ECB has ruled that Verizon may be fined 

for an inoperable Street Phone if such Street Phone has either been inoperable for a 

Verizon's petition also alleged that DOITT continues to enforce the Regulations and 
that additional NOVs are in the administrative process. As no final ECB decision had been 
reached on these NOVs, they ma not, b,e cpqsidergd, iqthis CPLR Article 78 proceeding. 

involve the same issues considered in this proceeding, should, however, be effectively governed 
by this Decision and Order, 

Although such NOVs are not be H oie'the'court, h t h e r  proceedings on them to the extent they 

[* 7 ]



sustained period of time or does not provide 9 1 1 service twice withn a period of at 

1 '  
least 24 hours. 

Verizon challenges the Decisions as violative of law, claiming the Regulations 
J L l  

which constituted the basis,for Veriqon's liability were not authorized by the Code. 

Although Verizon also challenges the Decisions as being arbitrary and capricious and 

an abuse of discretion, as ECB fiprrectlyno;es, yerizon's petition is devoid of support 

for any challenge to the NGVs , o i  they p-opds* Further, as ECB also correctly 

notes, the petition alleges ne, fa,ctS,qT 10, ~ q x  ,tQe amounts of the fines set constitute 

I ' I  >I 

i i  ~ I I I ~ J I .  ' b l [ ~ l  t 
f 

an abuse of discretion. Accordiqgly,, such grpnds cannot constitute any basis for 
k ' , l U I l  I ( 1  I,,I , 1 

relief. 

CPLR §7803(3) authorizes review of the Decision to ascertain whether they 

were affected by an "error of laWWerizbn may therefore properly challenge the 

validity of the Regulations' whivh were' said to be the basis for NOVs here. As 

H I  J I I  1 1 1  l i  i i i  1 1 1  

\ 1 8  I ,  , L /  

1 I d  

Verizon has reiterated such position at all stages of the controversy, it has preserved 

such claim for review by this Court. 

ECB interposes two affirmative defenses. The first is that the Regulations were 

fully authorized by the Code or in the alternative that, to the extent the Code is 

unclear, DOITT's interpretation of the Code as set forth in the Regulations is 
< / , I 1  

reasonable and rational. As a second affirmative defense, the City, after 
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acknowledging that ECB in each oflits Decisions "decline[d] to rule on Verizon's 

challenge to the authority for the [Regulations]" asserts that such determination was 

a rational and reasonable response ,pecause under other City charter provisions, such 

a determination had instead, to be made by a court of general jurisdiction, such as this 

Court.3 

b 8  ' 1 1 ,  , 

1 1  " I l l l j  ,, 9 I 1  , ( I  

I i : . l I  I l l  l i l  

ECB's second affirm$vF,defense , 11: corrtctly 1 1 ,  acknowledges that it did not rule 

on the authority of DOITT to,issue the Regulati,on. Accordingly, even in the absence 

, -, such acknowledgment el, Co. v. F,CR of the decision in New Yprk T 

effectively removes the princiRle and traditional defense to a challenge to an 

administrative decision upholdiq4 I the authority of the Regulations to support the 

NOVs in a CPLR Article 7 8  proceeding, viz, that the agency's determination as to 

the meaning and scope of the statute it administers is to be given substantial 

deference by the Court. Had ECB duly considered such issue, ruled upon it, and 

upheld the authority, this Court would have been required to apply such rule of 

deference. As ECB expressly declined to address such issue, this Court has the 

authority and power as well as the obligation to make such determination on its own. 

I ' d 1  l , ' 1 1 :  

I 1,:P 1 l I l I ~ ~ ! ~ l ~ I b l 1  , 

( I >  1 ' 1 1 1 ,  

8 , .  1 ' .  I ,  

, ,  I I l l  , ' ,  j ,  

, I I ,  ' 1 1 1  

I ' / I  I , /  , I  

3 The City asserts that t h ~  Cip,Ch,qer prqcludfs ECB from considering a challenge to 
the validity of the slalutory authority for the Regulations, This Decision and Order does not 
address whether such position is correct or was 
of the non-detemiination of such'iskLe 

or reasonable but only the consequences 
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Accordingly, ECB's "Affirmative Defenses" amouiit to no more than a denial 

of the validity of Verizon's claims. 
I 

MERITS 
I1 1 1  Fm 

The Court's review pf a , q p p i p q t i o n  of a decision of an administrative 

agency such as ECB may iqqyire iptp whether,it was made in accordance with law. 

Law in this context includes whethq the Rep/ations could support the NOVs within 
I /  

the statutory authority for ,such '. Segulations., I As noted above, in reaching such 

determination, a court, conductjpg 1 qych , I  inquiry, must consider any agency ruling on 

the issue. Here, as there was an eppSess deterrqination by ECB that the issue was not 
1, , I , ) >  

considered in the Decisions,.the Coy# must tqerefore turn instead to the usual sources 
&\I ' , I l l #  1 1  1 1 1 ,  / I  , I  I l l  

of the law to guide it in construing the statutory enactment, viz, precedent, legislative 

history and textual analysis of the statutory provision itself, applying generally 

applicable rules of statutoi'congtruction: , I ,  , ' I  Ai' . ( I  !et forth below, each of these sources 

of guidance independently leads this Court to the same conclusion, that to the extent 

i I ! I , ) '  , , , , ' , / ( I /  
1 ' ,  I 1  

I I '  , I l  , , I T  

the Regulations purport to authorize the NOVs here, they are unauthorized by the 

Code and accordingly, the NOVs must be set aside. 

A. Precedent 

Verizon asserts that , m, which construed the 

relevant Code provision and which ECB did not appeal, constitutes binding precedent 
L' I i ) I  1 I J i ; .  
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here. ECB has cited no other case construing the relevant provisions of the Code. 

New York Tel Co, ilhvo1ved.a 1 H I '  - 1 1 1  qhsfllenge ' l l ~ ~ ~ ! , )  by New York Telephone Company 

("NYT"), a company of which I f ,  ' VxizOr@ I ,  1 the successor by merger, of an ECB 

decision upholding eleven N,OVs 9 asserfed 1 1  ' I , ' I  aeainst NYT on September 26,1994, based 

on NYT's failure to provide, tyenty-four hyur 9 1 1 access from certain Street Phones 

in the City. At such time the Codel was in force, but the Regulations, which went into 

effect on December 17, 1996, several months after the issuance of the NOVs, were 

not. DOITT based the challFnpeqvOVs on, a i'policy" set forth in a letter of DOITT, 

which took the same position P ,  as l l i , , l , 8  \he, FeFulatiqns I I I  
8 1  

v& that the requirement to provide 

9 1 1 access is independent oJ,the I I' , pf-gpbition,pf ' j I \ I* , , : i  a repeated failure to provide service. 

In New York Tel , the NOVs related to Street Phones totally out of service for four 

days which as a result, did spt proutfle 91 1 laccess 'I I ,  during such periods. 

I . . .  ' , ,  I 

i b, / I  I '  

1 1 1 1 '  , , 

5 I I i \ ? i  I I ' ' U I  

, , I  1 ,  I / ' . .  ',>,I 

In New York Tel, NYT aqseqqd the Code did not apply to it, that the Code 

section did not authorize the policy, that the ECB decision was in violation of law and 

proper procedure and that the magnitude of the penalty for each violation was 

arbitrary and capricious and an abuse of discretion. The Court, after reviewing the 

Legislative history of the relevant Code provision, found the Code did apply to NYT, 

but found ECB's decision of ECB "contrary to law, and lacked a rational basis, so as 

to be arbitrary and capricious." The Court, construed the Code as requiring that a 

Environmental 111 , I  L ' , : , ; '  1 0 . .  , I  

I ,  1 

I I . I ; ) , # .  1 ' "  , ,  I l l "  

I , ' , I  , I  I ', ,it L 

" I (11, ; :  , : ' I  

: I  , , 1111 ,  I-11 I ! [  , I  I i  
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failure to provide 91 1 access be punishable only if the Street Phone was otherwise 

operable. t 1  , , ' 1 1  I 

While the decision of Sup59,ye CoU$ Queens County, being one of a court of 
I I  

equal jurisdiction to this Co@ dpes, qot , I  cons(jtute I ' P  binding precedent, it is precedent 

nonetheless, especially in tile abse,qqe of any other court decision on the issue. In 

making its decision, this Cobrt m?)r Eqnsider,Yhether such precedent is persuasive or 

helpful. "A decision of 9, court pf leqval, or inferior jurisdiction is ... entitled to 
I , - I - , ,  ' ' I  

respectful consideration." MFl$iqney'$ ,yy Statutes 572. In so respectfully 
I I  I . ,  I ,  ' L  

considerxng New York Tel,, fibisl,qyuF fivds such decision persuasive and worthy of 

following on its reasoning and anglysis, y d  would have reached the same conclusion 

as did Justice Giola on the case before him. 

This proceeding and Verizon's challenge bere, however, differs somewhat from 

NYT's challenge in New York Tel. In New Yo rk Tel,, ECB asserted that the 

authority for the NOVs resided in a policy letter issued by DOITT. Here, ECB asserts 

' I  I 

that the authority for the NOVs resided in the Regulations. In New York Tel, the 

court expressly noted that the Regulations came into force subsequent to the policy 

letter and that it was only ruling on the authority for the policy letter as the basis for 

the NOVs in question. 
t ,  I ' , ' 1 J L l I ,  I ( 1 1  , I  I 

Environmantal 

[* 12 ]



The Court in New York Tel. found that the Code did not authorize DOITT’s 

position in the policy letter. To the extent the policy letter was not authorized, 

Regulations to the same effqct, sboyld be qquqlly unauthorized. While a difference 

exists and the Court in New York ,Tea. expressly declined to address the Regulations, 

it borders on frivolous to assert tbgt there should be a material difference in result. 

Under the usual rules of construipg a prefedent gnd extending precedent to materially 

identical situations, this Court,yould, based on precedent, find the Regulations not 

to be authorized by the Code so ,as tp suppoyt the NOVs against Verizon. 

B. Levislative Historv 

1 h  I I1 

1‘. 

I I  I ‘  

- , I  I I l l 1 (  I 

A second method to cRnpqe; ,a FJTbte is to look to the legislative history of its 

enactment. Such hstory putp, iTtq,fiqp{ext wpaf the legislative body (the City Council 

here) was intending to accomplish to enable the court to determine the meaning of the 

enactment. 

I P ’ k  1 i I t  

, . ) l I I V  

Verizon and its predecessor in interest were traditional telephone companies 

and the principle providers of Street Phones in the City. As a result of Federal and 

State deregulation of Telecommunications in the 1980s, competitors other than the 

traditional telephone companies began to provide Street Phone service in the City. 

Some of these providers, known as Customer Owned Currency Operated Telephones 

or “COCOT,” as a method of maximizing revenues, blocked coinless 91 1 access 
[,.\ I IY I 1 1 1  It1 1 4  

11 l o  ‘I l l$ ; r  11 / I 1  

Environmental I 1 1 1 4  ( 1 1  1 1 2  1 _ I  

1 1  I I \  

)I, I ’ I I 1 ’  3 1 / 1 1  
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which was then being provided by the traditional telephone companies. To address 

these new telecommunication providers and to “level the playing field” the State 
\ J ’ / J  i 

Legislature, by Laws 1990, c. 697, added Public Service Law (“PSL”) §92-c(7) 

I t  I 8  , ) I  
which, jrtter alia provided: 

“No altepate operato? provider or COCOT service 
provider shall restnct access. ..to any emergency telephone 
number, incluqin4, where available, 91 1 or E 91 1” 

? I l l ! b  1 I1 1 1  ? * l i t  4 

1 1 ,  I ‘ h .  j 1 1 ’  1 

The City followed such enactment with Local Law 68 of 1995 which, juzter 

&a enacted the Code, to re I uire all tele hone roviders to enter into a permit system 

to regulate Street Phones, y d  the lFyguaFe in the Code relating to 91 1 access was 

included at this time to enforce 11 I i PSL I )  II,d 192:c(7) through the City permitting system. 

sf J i d t  1 1 1  I 7, !? 

I I l l !  I 1 / 1 1  

Thus, as the purpose of tfie Code provision relating to 911 service was to 
’ ’>  /II )ii,I 1 1 4  1 

prevent providers fiom blockin4 coinless 9 1 1, calls, the provisions relating to 9 1 1 
1 -  I , ?’I 1 ‘ , 1 , /  I , /  , I IY 

must be construed to relate to sucp, issue. As providers accomplish bloclung by , ’ I  1 1 8  8 1  

affirmative programming, of their systems, proscribing such activity without any 

grace period or need to show a continuous failure, is a construction of the Code 

consistent with its legislative purpose, the legislative history of the Code and the 

technology of blocking. 

As Verizon’s assertion in its p tition that Street Phones “are, and at all relevant 
, I  I ,  ( 1  171 8 . , I I l , I  

times have, been centrally programmed to provide coinless access to 9 1 1 service” has 
~ t i l i  , I ~ ~ I . . I I ~  1 1 1 ~ ~ 1 1  i 
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not been challenged by ECB, such construction of the Code does not authorize the 

imposition of penalties on Verjzoy, on the basis asserted in the NOVs. i i (  1 ' I  I1 

I I l l 1  1 , I ' \ ( , I ! { ,  
Accordingly, using 1eFislative histon to,construe the Code, this Court must set 

aside the NOVs as the RegulafioRs tq thy eTtent they authorize the NOVs to go 

beyond the statutory authority fos sych Regulations in the Code. 
i i  , ' 

While the City CounFil rqight,havq eqacted Local Law provisions to impose 

immediate sanctions for any inopefabilify of ,Street Phones, they did not. Such a 

mandate, would, if imposed,, howyvyf? pyJ be yithout consequences, as the costs of 

complying4 and the payment of f i ~ ~ y s  for failure to do so would raise the cost of 

providing Street Phones for all qar@t paJJicipvts and result in a higher equilibrium 

competitive price for Street Phone service to the public as well as result in the 

removal of Street Phones from 1QFatiqns where the level of vandalism could raise the 

cost of maintaining such Street Phone above its economic The trade-off 

between mandating "perfect" service against the benefits of having more available 

I 

I ,I I 1  

' U  

1 t 

Nl  

I 1  

A provider could, for example, station a guard at every Street Phone to check 
operability every few hours and call for the immediate replacement of a faulty Street Phone to a 
stand-by amiy of repairers who could fix the inoperable Street Phone before a DOITT inspector 
could arrive and cite the provider for a violation. Such a program would of course impose 
additional costs on providers of Street Phones. 

4 

With the advent of the Cel Phones, Street Phone usage has fallen and the number of 
Street Phones has also been fallirg ra$c/ly., See 
543, 559 (Sup. Ct. NY Co. 2007): A facior in thzecision as to which Street Phones are to be 
removed is undoubtedly the profitability of such Street Phone, taking into account usage, 
projected repair costs and possible fih&'hd pdnaltids'! 

' e y . New York City Board of Educ., Misc.3 

I 
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Street Phones and Street Phone service at a reasonable cost to the public is a clear 

legislative decision which is for the Council. , However, once the Council enacts a 
I *  ’ 

balance policy in the Code, ,DOITT cannot by, Regulation, change such policy but 

must return to the Council Toy fiq-Jher t I1 mqdifiFation ( I  of the policy if DOITT feels it 

appropriate, at which time the ,Coupcil could change the balance or not as they wish. 

C. Textual A m y  - sis aud the Canons of C: onstriction 

A textual analysis 08 the,(&& finds that it is not a paradigm of careful 

draftsmanship. While the Cgde QroMbits 0 1 .  tFel“rqpeated , failure” to provide “services” 

from a Street Phone “for any sustained period of time,” it also, in the disjunctive, 

prohibits the failure “to proific/e coirless’ twenty-four hour 9 1 1 service from ‘‘ such 
A ,  , ; i b  ,hl i i ,  , 1 I 1 ,  ‘ 8  ( 

l h l l  ‘a, ,  ‘ 1 1  t I1 I 

?I , I  I I . ’ ,  I I 1 L / p /  I ? I  

1 8 1  1 ! I  ’ l : l l l L #  ) I 1  ’ 1 I 1  

Street Phone. ECB asserts\that pl3cing the words “repeated failure” and “for any 

sustained period of time” (the “Ikfodifiers”) iri the Code between the proscription of 
II I , l , l ’ \  I ’ ~ L 

I I , i l  

a repeated failure to provide Isen$d‘and ( 1  the requirement for coinless 91 1 access only 

modifies the obligation to provide regular service and not the “provision” of 91 1 
I1 1 1  I 1  

service. This, ECB asserts, constitutes authority for the Regulations and allows the 

City to fine Verizon for its failure to provide 91 1 service for any Street Phone for 

more than twenty-four hours, even though Verizon would not have been penalized 

for the failure to provide all services for the same Street Phone unless there was a 
I ,  / 0 ’ 8 ~ 1  , , > d  

repeated failure of such Street Phone for a sustained period of time, even though 
ti l , l l  lilt 1 , l i l l W I l  
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virtually any outage of Street Phone would preclude 91 1 access from such Street 

Phone during such outage. %le a literal reading of the Code, such reading makes 

little sense. However, the "Fourts p y  i? 1 8 ,  a p;pper case indulge in a departure from 

literal construction and wil1,sustain 1 l l l , ' l ~ \ ,  the legislative 8 ' 1  intention although.. .it is contrary 

to the literal letter of the stapte ... tpy Ytent, oQhe Legislature indeed is the primary 

object sought in the interpre$ation ' I  of 1'. 1 ytatutes." ' I ,  I 1 ,McKinney's Statutes $1 11. Further, 

reading the Code in this {iterql Y T e r  world result in the Modifiers being 

meaningless, as such reading ;I1 l l ' n ' l R l ,  wovld h*:l m e  I a Yiolation of the coinless 91 1 service 

requirement immediate for ~y ippyfative Street Phone. Such interpretation violates 

yet another canon of statutol;yligf~~~etation w ~ c h  requires all words in a statute to 

be given a meaning if possible. , I , l i l l  Mcpnney's i l , , g l  ' Statutes 598. 

I , ,  
> '  , 

' 1  1 1 1  1 

1 1 # 1 ,  i ' i !  l . l A ,  I .  

,. , I 8 ' ,  1. I, \ / I  I ' I  1 ' 1 1  , 

, ; l # i ' h l  \ ' , \ ( I l l '  I 1  

: l ~ \ k b l l  \ 

As the Council's us,e of the Modifiers may not be ignored, the proper 

construction of the Code is one whch can integrate such Modifiers. 
, I I1 I !  

There are two possible constructions which would enable the Modifiers to be 

given a meaning. One is to adopt the approach of Justice Golia in New York Tel., to 

read in the concept of "if operable" into the proscription of the failure of a Sheet 

Phone to provide twenty-four hour 91 1 access. The other is to apply the Modifiers 

to the failure to provide coinless 9 1 1 access, requiring a showing of both "repeated 

failure" and "for any sustained eriod of time " before a penalty for the failure to 

: I  I "  . ! ' I  , ( ,  / I  

l b (#  , I , I '  P ;1 I l l , ' ;  / I  1 ,  , t i  

I 1 Ill 1:r 111.1 ,  J 6 ,  i i l L '  Environmand 

' . I ,  ' ' , 1 > I  I .  1 ,  I 

, I  , 1  ) I l l . . ' '  1 ; )  ) I 1  1 1 '  L '  
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provide twenty-four hour 9 1 1 access could be imposed. Under either construction, 

the NOVs at question here must be, ,vacated as unauthorized. 
i 

While the canon of co,filstru$qq . I ,  I EQich requires all words to be given meaning, 

if possible, does not indiqatq, ,yQVh, \ I  i ~ t  ,iheqe two construction is correct, both 

legislative hstory and prec~pent,',,bP~elY~rl lea$ 8 ,  to the same choice. Justice Golia in 

New Ysrk Tel., and the legislativie hiftpy, .supports the construction that as the 

purpose of adding the language , I , ,  reJating I ,  fol 91 1 calls was to prohibit blockage by a 

provider of access to coinless 9 1, I, ,slywiy, for ayy amount of time, however brief. The 

Code is to be so construed, qither qldingl the irpplicit "if operable" language, as did 

Justice Golia or construing tpe words "pfovjde Finless twenty-four hour 9 1 1 service" 

as proscribing blocking such access.,, As both I ,  are functionally equivalent, this Court 

concludes that the Regulations I .  provisions # I . # .  challenged go beyond the authorization in 

the Code. As they are unau+orizei/, I .  , the NOys which rely on the Regulations must 

be set aside. 

Remissions of F ines 

' I '  I t  ' 1 '  

Because this Court has found, for all the reasons set forth above, that the NOVs 

may not be sustained, it must set them aside. Accordingly, the NOVs are hereby 

vacated and this matter returned to ECB. Because this Court has found that the 

NOVs are unsustainable as a matter of law, Verizon's request for remission of the 

I # [ I  I,. ,;:If 1 > / I  I1 I : ' 

I I I ,~,; i1 l t d  ' h l i  ~ , , , l ; ' ~ ~ ~  i f ' ,  

En viron menta I 1 1 ,  ,i,(ii.i iIi.i i i: ,il!j7tn~ I C  

; k i t )  is/iiii. I : I  # , I .  I ,  I b r r > l  

;Lh',; I ) ,  h I < J j i  I ,  I \ : a  i , , , ' ,  
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fines must be granted. As there is no basis to sustain the NOVs, the fines paid on 

them must be returned. EC)3 is hereby ordered to return Verizon such fines within 
I n  d ~ l ~ l ~  

sixty days of the service of ,rto$ce, q,fly$ry (of this Decision and Order. 

This is the Decision andl Orqer , of , i  thF,Cpurt. 

" I O  
DATED: AUGUST 22,2008, 

NEW YORK, NEW YO& 
' I  I I 1 ,  

Environmantnl 

Hon. Lewis Bart Stone 
Justice of the Supreme Court h i ,  t l l ~ d ,  ~ I 1  1 I I l l >  ! I  
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