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SUPREWE COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  YO=: I.A.S. PART 7 

X 
DOLP 1133 PROPERTIES LLC, Index No. 100479/08 
______________________I______________ 

Plaintiff, 

- aqainst - 

Decision. Order, 
and Jqdame nt 

insurance company's obligation to cover its insured for a loss, 

plaintiff Dolp 1133 Properties LLC (Dolp) moves, and defendant Twin 

City Fire Insurance Company (Twin C i t y ) '  cross-moves, for summary 

judgment. 

I. Background 

Dolp is the owner of premises located at 1133 Avenue of the 

Americas, New York, New York (the premises). Non-party Cowan 

Liebowitz & Latman P.C. (Cowan) leases offices located on the 3Sth  

and 36th  floors of the premises. Cowan is covered under a 

commercial general liability policy issued by Twin C i t y ,  in which 

Dolp is named as an additional insured. 

On F e b r u a r y  28, 2005, Maria Cepulo (Cepulo) , a cleaning matron 

for the building who was employed by Dolp, allegedly sustained 

Twin City is apparently associated with Hartford Casualty 
Insurance Company. Although the parties and documents sometimes 
refer to Hartford, instead of Twin City, this C o u r t  will use t h e  
name of Twin City. 
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. . 

injuries when she hit her head on a door  allegedly located on the 

35th floor offices occupied by Cowan. In her complaint, Cepulo 

describes the door as "mechanical." Aff. of Louise Baccari, Ex. 0, 

¶ 2 8 .  

A Supervisor Accident Investigation Report was generated on 

the day of the incident, which described the nature of the accident 

as having occurred when Cepulo was vacuuming, and failed to notice 

a half-opened kitchen door, which she accidentally struck with t h e  

side of her face when she turned her head. Id., Ex. C. An 

Employer's Report of the accident, dated March 9, 2005, repeats the 

same facts. I d . ,  Ex. D. Neither report uses the term "mechanical" 

door. 

Cepulo continued to work until March 4, 2005, when she went on 

workers' compensation leave. She returned to work on July 14, 

2005. On October 14, 2005, Cepulo fainted while on the j o b ,  an 

occurrance she attributed to the February 28, 2005 incident. She 

returned to workers' compensation leave at that time. 

Dolp did not report either Cepulo's February 2005 accident, or 

the October 2005 incident, to Twin City because: 

Dolp did not believe that there would be any liability 
associated with the incidents, or that Maria Cepulo would 
even assert a liability claim against it or anyone else, 
because she went on workers' comp after the f i r s t  
incident, returned to work withOut complaint, was going 
on workers' comp again after the second incident, and was 
expected to return to work without complaint as she did 
before. 

Plaintiff's Memorandum of Law, at 3. 
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On December 29, 2005, Dolp received a letter from Michael 

Myerson (Meyerson), dated December 14, 2005, informing Dolp that he 

had been retained by Cepulo  as her attorney to pursue a claim in 

negligence against Dolp for the injuries she had incurred on 

February 28, 2005. Aff. of Baccari, Ex. J. Meyerson also informed 

Cowan of the pending claim, in a similar letter, dated December 14, 

2005. I d . ,  Ex. K. Cowan passed along Meyerson's letter to Twin 

City on January 4, 2006. 

Dolp reported Cepulo's claim to its own liability insurer, 

Liberty Mutual, on January 5, 2006. Liberty Mutual tendered the 

defense and indemnification of Cepulo's claim to Twin City, and 

also to Cowan, in a letter dated J a n u a r y  5, 2006. 

Apparently, Twin City wrote to Meyerson for more information 

regarding the claim, but never received an answer. Dolp claims 

that Twin City never contacted Dolp or Liberty Mutual concerning 

Cepulo' s claim. 

By letter dated April 14, 2006, Twin C i t y  disclaimed coverage 

to Dolp (Disclaimer Letter), citing Dolp's alleged failure to 

report the underlying incident "as soon as practicable" under the 

terms of Cowan's insurance policy. Aff. of Jean E. Taylor, Ex. G. 

The Disclaimer Letter also stated that Twin C i t y  "[has] no 

knowledge of or proof t h a t  the injury occurred as alleged," and 

that "[blased on the information provided, and [Dolp's] delay in 

notifying either [Cowan] or [Twin City] of this incident, we must 
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advise that coverage will not be afforded to [ D o l p ] . ”  I d .  

Twin City‘s second basis f o r  disclaiming against Dolp, aside 

from the claim of late notice, is its belief that the accident did 

not occur in the offices occupied by Cowan, based on an 

investigation it conducted which allegedly revealed that there are 

no “mechanical“ doors in Cowan‘s premises, at least in the area of 

the kitchen and pantry where C e p u l o  claims to have sustained her 

initial i n j u r y .  

Dolp‘s motion is based on its position that Twin City‘s 

Disclaimer Letter is without effect for two reasons: (1) Dolp’s 

tender was timely; and (2) Twin City’s disclaimer was itself late, 

relieving Dolp of the consequences of  its own tardiness, if any. 

Twin City‘s defense to coverage is (1) that Dolp’s notice of 

the incident was untimely made, making disclaimer on that ground 

proper; and (2) that Twin City’s Disclaimer Letter was not based 

merely on the untimeliness of Dolp‘s notice, but was also based on 

the investigation Twin City made into the incident, an 

investigation which allegedly proved that the incident did not 

occur on Cowan’s premises at all, never triggering the terms of the 

policy. Twin City claims that the time it took to conduct this 

investigation was reasonable, so that it cannot be accused of late 

notice of disclaimer. 
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11. Discussion 

\\'[T]he proponent of a summary judgment motion must make a 

prima facie showing of entitlement to judgment as a matter of law, 

tendering sufficient evidence to demonstrate the absence of any 

material issues of fact. I" Ayotte v Gervas io ,  81 NY2d 1062, 1062 

( 1 9 9 3 ) ,  quoting Alvasez v Prospect H o s p i t a l ,  68 NY2d 3 2 0 ,  324 

(1986) ; see also W i n e g r a d  v New York University M e d i c a l  Center ,  64 

NY2d 8 5 1  ( 1 9 8 5 ) ;  Kesselman v Lever House Restaurant, 29 AD3d 302, 

303 (1st Dept 2006). Upon the presentation of a prima facie case 

by the movant, t h e  burden then shifts to the motion's opponent to 

offer evidentiary facts sufficient to raise a triable issue of 

fact. See Alvarez v Prospect  H o s p i t a l ,  6 8  NY2d 3 2 0 ,  supra: 

K e s s e l m a n ,  29 AD3d 3 0 2 ,  supra .  

* 

The Twin City policy requires that its insured give notice of 

an occurrance "as soon as practicable." Such language gives rise 

to a condition precedent to coverage. See Great Canal R e a l t y  Corp. 

v Seneca Insurance C o m p a n y ,  Inc., 5 NY3d 742 (2005). Where a n  

insurance policy contains this language, "such notice must be 

accorded the carrier within a reasonable period of time." I d .  at 

743; s e e  also Sorbara Construction Corporation v AIU Insurance 

Company, 4 1  AD3d 245 (13t Dept 2007). 

The insured's duty to give notice "'arises when, from t h e  

information available relative to the accident, [ t h e ]  insured could 

glean a reasonable possibility of the policy's involvement 
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[citation omitted] . I “  Tower Insurance Company of New York v Lin 

Hsin Long Company, 5 0  A D 3 d  3 0 5 ,  - (1’‘ Dept 2008). Where the 

insured might be able to “envision liability,” that party has a 

duty to inquire as to potential liability. York S p e c i a l i t y  Food, 

Inc. v Tower Insurance Company of New York ,  47 AD3d 589 (13 t  Dept 

2008). “Absent a valid excuse, a failure to satisfy the notice 

requirement vitiates the policy (Security Mutual Insurance Company 

of New York v Acker-Fitzsimons Corp., 31 NY2d 436, 440 [1972]) , and 

the insurer need not show that it has been prejudiced by the delay. 

See Argo Corporat ion v Greater New York Mutual Insurance C o . ,  4 

NY3d 332 (2005).2 

The parties argue vigorously the question of whether Dolp‘s 

notice to Twin City was timely, based on the length of time between 

Cepulo’s accident and Liberty Mutual’s tender to Twin City on 

Dolp‘s behalf. Dolp argues that it had the right to r e l y  on the 

workers ‘  compensation proceedings as proof that no action would be 

forthcoming. Nevertheless, whether Dolp’s notice of the incident 

was timely OF not is irrelevant, if it can show that Twin City‘s 

disclaimer was itself untimely. 

It is well settled that “[iln order to effectively disclaim 

liability or deny coverage” under a liability policy, an insurer 

‘ This rule will be completely superseded by legislation 
which will go into effect in January 2009. This new legislation 
provides that the insurer will bear t h e  burden to prove that it has 
been prejudiced by its insured‘s late notice of claim. However, 
this new rule has no effect on the present litigation. 
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must “‘give written notice as soon as is reasonably possible of 

such disclaimer of liability or denial of coverage. I ”  Hart ford  

Insurance Company v County of Nassau, 46 N Y 2 d  1028, 1029 (19791, 

quoting New York Insurance Law 5 167 ( 8 ) ,  precursor to s e c t i o n  3 4 2 0  

( d )  . The  insurer’s failure to do so “precludes effective 

disclaimer, even though the policyholder’s own notice of the 

incident to its insurer is untimely. First Financia l  Insurance 

Company v J e t c o  C o n t r a c t i n g  Corp . ,  1 NY3d 64, 67 (2003), citing 

H a r t f o r d  Insurance Company v County of N a s s a u ,  46 NY2d at 1029; see 

a l s o  M a t t e r  of Firemen‘s Fund Insurance Company of N e w a r k  v 

Hopkins,  8 8  N Y 2 d  8 3 6 ,  837 (1996) (insurer must give notice of a 

disclaimer on the grounds of the insured‘s late notice “as soon as 

reasonably possible”, and its failure to do so “‘precludes 

effective disclaimer [citation omitted]’”). 

Twin City took nearly three months to disclaim coverage on the 

basis of late notice, although that ground was immediately obvious 

and available to it. Much shorter periods of time have been found 

to be unreasonable as a matter of law. See West 16Lh Street Tenants 

Corporat ion v P u b l i c  S e r v i c e  M u t u a l  Insurance  Company, 290 A D 2 d  278 

(lgt Dept 2002) (delay of 30 days unreasonable). Therefore, whether 

or not Dolp c o u l d  have g iven  notice of the accident to Twin C i t y  

earlier than it did, Twin City‘s attempt to disclaim on t h e  basis 

of late notice is unavailing. 
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Twin C i t y  next argues that it could not have given earlier 

notice to Dolp of its alleged second ground f o r  disclaimer (the 

alleged lack of evidence that the accident occurred on Cowan's 

premises), because an investigation into that issue was necessary, 

and necessarily took time, and that i t  conducted that investigation 

as expeditiously as possible. 

The only reference the Disclaimer Letter makes to a belief 

that coverage might not be available is a line in the letter which 

reads, in context: 

We have reviewed the information provided by [Liberty 
Mutual] to [Dolp] about the alleged incident and their 
request that [Cowan] provide you with defense and 
indemnification f o r  an incident t h e y  have no knowledge of 
O K  p r o o f  t h a t  the  i n j u r y  occurred as alleged. . . .  Based 
on the information provided, and their delay in notifying 
either Cowan or [Twin City] of this incident, we must 
advise that coverage will not be afforded to [Dolp] under 
either of the referenced liability policies for Ms. 
Cepulo's injuries [emphasis added]. 

Disclaimer Letter, at unnumbered page 1. 

The Disclaimer Letter goes on to say  that 

[w] ithout addressing the likelihood or validity of the 
allegations being made by Ms. Cepulo, at no time since 
the alleged incident occurred, to what i s  said to be an 
injury to [its] own employee, did [Dolp] ever inform 
[Cowan] that Ms. Cepulo had been injured allegedly by 
automatic doors within the demised premises. [ D o l p ] ,  or 
someone on [its] behalf, had an obligation to give notice 
to [Twin City] of an "occurrance" which may result in a 
claim as soon as practicable. 

Id. at unnumbered page 2. 
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Twin City claims that 

[i]t is the policy of [Twin City] not to respond to a 
tender before conducting a thorough investigation to 
determine if the insured's premises were in fact 
involved. If they are not, then there is no coverage for 
the incident at all. If it is established that the 
insured's premises are involved, then it would be 
determined if the notice of the incident was timely. 

Aff. of Taylor, at 7. Thus, Twin City claims that, (1) it had the 

right to investigate the accident before sending a coverage letter 

to Dolp; and (2) if the accident did not occur on Cowan's premises, 

coverage under the policy was never triggered, and it has no duty 

to defend and indemnify Dolp. 

Despite Twin City's explanation of the nature of its 

disclaimer, a careful reading of the Disclaimer Letter reveals no 

specific disclaimer based on a lack of coverage. Twin City's 

"policy" only permits it, unilaterally, to make a finding of late 

notice upon a resolution, to its own satisfaction, of the coverage 

issue. This policy subverts the insured's right to timely 

disclaimer. 

Even if the Disclaimer Letter specifically stated that an 

investigation would be held into the coverage issue as of right, 

Twin City's right to disclaim on that ground evaporates in light of 

established law which provides that "an insurer's duty to defend 

[its insured] is exceedingly broad and an insurer will be called 

upon to provide a defense whenever the allegations of the complaint 

suggest . . .  a reasonable possibility of coverage [internal 
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quotation marks and citation omitted. . B P  Air Cond i t ion ing  

Corporation v One Beacon Insurance Group, 8 NY3d 7 0 8 ,  7 1 4  ( 2 0 0 7 ) ;  

see a l s o  Automobile Insurance  Company of H a r t f o r d  v Cook, 7 NY3d 

131, 1 3 7  ( 2 0 0 6 )  ; Agoado R e a l t y  Corporat ion v United I n t e r n a t i o n a l  

Insurance Company, 95 NY2d 141 (2000). “An insurer must defend 

whenever the four corners of the complaint suggest - or the insurer 

has an actual knowledge of the facts establishing - a reasonable 

possibility of coverage. ‘ I  Cont inen ta l  C a s u a l t y  Company v R a p i d -  

American Corporat ion ,  80 N Y 2 d  640, 648 (1993); see a l s o  Front ier  

I n s u l a t i o n  Contractors, Inc .  v Merchants Mutual Insurance  Company, 

9 1  NY2d 1 6 9  ( 1 9 9 7 ) .  If the complaint contains allegations or facts 

“’which bring the claim even potentially within the protection 

purchased . . .  I I ,  ( B P  Air Cond i t ion ing  Corporat ion  v One Beacon 

Insurance Group, 8 NY3d a t  714), the i n s u r e r  must defend. Only if 

the interpretation of the complaint’s allegations present “a 

factual pred ica t e  for the claim” falls “wholly within a policy 

exclusion” is the insurer relieved of the duty to defend. Global 

Cons t ruc t ion  Compnay, LLC v Essex Insurance  Company, 5 2  AD3d 655, 

655 (2d Dept 2008). 

Twin C i t y ’ s  obligation to defend  Dolp was triggered by the 

allegations contained in the four corne r s  of the complaint, which 

alleged that Cepulo was injured by  a door in Cowan’s premises. 

Thus, Twin City’s duty to defend was triggered upon receipt of the 

complaint, because the allegations alleged fell within its policy. 
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policy. Its right to disclaim could not be based on a unilateral 

company policy allowing it to take time to further investigate the 

facts underlying the alleged incident. As a result, Twin City‘s 

disclaimer was without merit and untimely, and its duty to defend 

Dolp was established, regardless of the timeliness of Dolp’s 

notice, and regardless of the fact that Twin City might ultimately 

prevail in proving that it need not indemnify Dolp. That issue is 

one which awaits the conclusion of the underlying action. See 

Cordial Greens C o u n t y  Club, Inc .  v Aetna  C a s u a l t y  and S u r e t y  

Company, 41 N Y 2 d  996 ( 1977). 

On this cross motion, Twin City has not established, as a 

matter of law, that the policy provides no coverage for the claims 

in the underlying action. Twin City concluded that the policy did 

not cover Cepulo’s accident because Liberty Mutual allegedly 

informed Twin City that Cepulo was injured by an “automatic door,” 

but Twin City found no  “automatic door” in Cowan’s offices. A f f .  

of Taylor ¶ ¶  17, 20. Accident reports indicate that the door which 

allegedly struck Cepulo was a kitchen door ,  located on the \\35th 

f l o o r  - c o r r i d o r  and  kitchen entrance.” Affirm. of Rosemary 

Cinquemani, Ex 4. Thus, the question is not whether the door that 

allegedly struck Cepulo was “automatic” or “mechanical”; the i s s u e  

is whether the kitchen door  in question i s  located on Cowan’s 

premises. Here, Twin C i t y  has not met its prima facie burden that 

the kitchen door was not located on Cowan’s premises. 
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Conclusion 

A s  a r e s u l t  o f  t h e  foregoing, it  is 

ORDERED t h a t  t h e  m o t i o n  b y  plaintiff Dolp 1133 P r o p e r t i e s  LLC 

for '  a d e c l a r a t i o n  t h a t  i t  i s  e n t i t l e d  t o  a d e f e n s e  and 

i n d e m n i f i c a t i o n  f r o m  d e f e n d a n t  i n  t h e  u n d e r l y j  rig a c t i o n  Cepulo v 

1133 B u i l d i n g  Corp, I n d e x  No. 107590/07, i s  g r a n t e d  i n  part; a n d  it 

i s  f u r t h e r  

ADJUDGED a n d  DECLARED t h a t  d e f e n d a n t  T w i n  C i t y  Fire I n s u r a n c e  

Company i s  r e q u i r e d  t o  provide a d e f e n s e  t o  Dolp i n  t h e  u n d e r l y i n g  

a c t i o n ;  and i t  i s  f u r t h e r  

O R D E R E D  t h a t  s o  much o f  t h e  c o m p l a i n t  t h a t  seeks 

i n d e m n i f i c a t i o n  f rom d e f e n d a n t  f o r  c o s t s  arising f r o m  t h e  

u n d e r l y i n g  a c t i o n  i s  s e v e r e d  a n d  shall continue; a n d  i t  i s  further 

ORDERED t h a t  defendant's cross  m o t i o n  f o r  summary judgment i s  

d e n i e d .  

Dated: August&, 2008 
New York, New York 

ENTER : h 

J . S . C .  
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