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SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 55 

In the Matter of the Application of 
1'10 EAST '77TH 1 LLC, 170 EAST 77"" 2 
LLC 170 EAST 77TH 3 LLC, I'IO EAST 77TH 
4 LLC 17 0, EAST 77"'" 5 L L C ,  170 EAST 77"'" 
6 LLC,170 EAST 77TH REALTY CROUP,  as 
tenants in common, 

X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Petitioners, 

-against- 

Index No. : 103512/08 

DECISION AND JUDGMENT 

NEW YORK STATE DIVISION OF HOUSING A N D  
COMMUNITY RENEWAL, 

Petitioner landlord instituted this proceeding to vacate the 

determination of respondent agency that the apartment in question 

was subject to the Rent Stabilization Law (RSL), that the tenant 

was overcharged for rent, and that the t e n a n t  was entitled to 

treblc damages and a renewal lease. 

By stipulation of the parties, dated May 12, 2008, the 

tenant, Margaret Schorsch (tenant), was added as a respondent to 

this action, and the caption was agreed to be amended to include 

her name. 

The former rent-regulated tenants had resided in the subject 

apartment for approximately 26 years, and vacated on April 30, 

2003, as agrced to by stipulation after the prior owner 
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i n s t i t u t e d  a h o l d o v e r  p r o c e e d i n g  a g a i n s t  t hem i n  the Housing P a r t  

o f  t h e  C:ivi.l C o u r t .  

Once  t h e  a p a r t m e n t  was vacant-., the p r i o r  o w n e r  commenced 

r e n o v a t i o n ,  w h i c h  are cl ajrnecl t o  i n c l u d e  i n s t a l l i n g  a new 

dishwasher, stove, r e f r i g e r a t o r ,  c a b i n e t s  a n d  t i l e s  i n  t h e  

kitchen; n e w  f a u c e t ,  t o i l e t  bowl a n d  v a n i t y / s i n k  i n  t h e  bathroom; 

new d o o r s  in Lhe bedroom arid k i t c h e n ;  new windows t h r o u g h o u t  t h e  

a p a r t m e n t ;  new p l u m b i n g  f i x t u r e s ;  r e w i r i n g ;  arid a i r  c o n d i t i o n e r  

u n i t s .  A d d j . t i o n a l l y ,  t h e  former  o w n e r s  s a n d e d  t h e  f l o o r s  and  d i d  

some p l a s t e r i n g  a n d  p a i n t i n g .  

Based on t h e  r e n o v a t i o n s  performed, t h e  prior owner r e n t e d  

t h e  a p a r t m e n t  t o  t e n a n t  f o r  a month1.y r e n t  of  $ 3 , 0 0 0 .  The p r i o r  

r e n t - r e g u l a t e d  t e n a n t s  were p a y i n g  a r c n t  of  $ 9 9 4 . 2 1  per month. 

Pursuant t o  RSL § 26-511. (c) (5-a), an  owner o f  a r e n t - r e g u l a t e d  

apar - tment  i.s e r i t j  t.1,ed t o  a 20'1; Vacancy I n c x e a s e  when t h e  

a p a r t m e n t  is l e a s e d  t o  a new t e n a n t ,  which  c n t i t l - e d  the p r i o r  

owner to an  a d d i k i o n a l  monthly r e n t  i n c r e a s e  o f  $ 1 9 8 . 8 4  on t h e  

s u b j e c t  a p a r t m e n t .  A d d i t i o n a l l y ,  p u r s u a n t  t o  RST, 5 6-51]. ( c )  (5-  

a ) ,  a n  owner i s  e n t i t l e d  t o  c h a r g e  a L o n g e v i t y  Increase of  .06% 

for e a c h  year t h e  previous r e n t - r e g u l a t e d  tenant resided i n  t h e  

a p a r t m e n t ,  which e n t i t l e d  t h e  prior owner t o  a n  i n c r e a s e  of  

$1.55.10. These  amoun t s  are not i n  d i s p u t e ,  a n d  t o t a l  a new 

a l l o w a b l e  mon th ly  r e n t  o f  $1,348.1.5 f -o l lowi r ig  the v a c a n c y  of t h e  

€ormer t e n a n L s .  
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In addition to the f - o r e g o i n g ,  if an owner renovates an 

apartment khat has been vacated by a rent-regulaLed t e n a n t ,  the 

owner i.s entitled t o  a rent- increase of 1/40 of the total cost of 

the renovakions, p u r s u a n t  to RSL 5 2522.4 (a) (1) (a). Further, 

if thc new rent exceeds $2,000 p e r  month, the apartment is no 

1.oriqer subject to the rent regulation laws ( d e r e g u l a t e d ) ,  and the 

owner is entitled t.o c h a r g e  market value for thc apartment. RSL 

5 25-504.2. 

In the instant case, the prior owner claimed that t h e  total 

cost of the r e n o v a t i o n s  was $27,712.23, r e s u l t i n g  in a n  al .1owable 

rent increase of $692.81 (1/40 of the total r e rnova t ion  cost) 

Usjny t -hese figures, the new allowable rent would be $2040.96, 

mcnning that the apartment would no longer be subject to the rent 

r e q u 1 , a t i o n  laws. As a consequence, the owner would be entitled 

to charge il n e w  tenant the m a r k e t  rent for the apartment. RSL §§ 

2520.11 (r) (8) and 26-504.2. 

On SepLernber 2 9 ,  2 0 0 5 ,  t e n a n t  f i l e d  a “rent overcharge” 

complaint with respondent Division of Housing and Community 

Renewal (DHCR) . Petitioner, successors in int-erest to t h e  prior 

owner, answered t h e  complaint by submitting bills for all of the 

work performed. 

A f t e r  revi.ewj.nq L.he documents,  DHCR determined that n o t  all 

of the w o r k  constituted a renovation of the apartment. DHCR 

stated that some o€ the work, such as sanding the floors and 
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painting and plastering, were r e g u l a r  rnaintenance and repair 

costs, w 1 i i c : h  are not. p e r m i - t t e d  to be included as “renovation 

cos ts”  to a 1  1.ow a r c n t  increase for an apartment. DHCR 

calculatcd that only $13,066.33 of the cos t s  cl-aimed by 

pctitioncr were renovation costs, meaning that petitioner would 

o n l y  be allowed an increase of $326.66 per month (1/40 of 

$ 1 3 , 0 6 6 ; .  3 3 ) ,  b r i n g i n g  Lhe total allowable new rent t.o $1,674.81. 

Based on these c a l  culations, DHCli  determined that the apartment 

was still subject tio rent regulation, and t - h a t  the tenant was 

b e i n g  overcharged. DHCK al.so g r a n t e d  tenant tir-eble damages, as 

p e r m i t t e d  under KSL § 2526.1. Petitioner filed a Petition f o r  

Administ-rat-ive Review ( P A R )  following DHCR‘ s initial decision. 

On F e b r u a r y  8, 2007, while the PAR was sti.11 p e n d i n g ,  tenant 

f i, led a “1,ease r enewa l . ”  complaint with DHCR, a l l e g i n g  t h a t  

petitioner had failed to o f f c r  her a n e w  lease. Because DHCR had 

d e t - e r m i n e d  t-hat. the apartrrient was subject to rent regulation, lit 

granted tenant’s demand to r -eceive a renewal lease. On J u n e  7, 

2007, peti . t . j .oner filed a PAR challenging the lease renewal o r d e r .  

Petit.ioiner-‘s F A R s  were denied in a1.1 respects. In reaching 

its determination, DHCR’s Deputy Commissioner stated that the 

costs that were d i s a l l o w e d  in the ca1,culation of the renovation 

c o s t s  were: b a t h r o o m  faucet, toilet b o w l ,  vanity/sink, doors to 

the kitchen and b a t h r o o m  (hecause ;In inspection indicated t h a t  

thc doors had n o t  been installed), sanding the floors, painting 
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t h e  r a d i c i t o r ,  removal of m i r r o r s  f rom t h e  w a l l s ,  arid r emova l  o f  

damaged t.j.1c.s f rom t h e  b a t h r o o m .  T h e  Cornmi.ss.i.ones stated t h a t  

a1 1. o f  t . hcse  c o s t s  c o n s t i t u L e d  r o u t i n e  ma j .n t enance  a n d  r e p a i r s .  

A d d i t i o n a l l y ,  DHCR d i s a l l o w e d  a n  i n v o i c e  t o r  t h e  kitchen 

cabinets, s a y i n q  t h a t  t he  b i l l s  were d u p l i c a t i v e .  DHCR a l s o  

d i s a l l o w e d  $3,399.55 f o r  t h e  i n s t a l l a t i o n  of f l .oor  expansion 

joints, c:lai.rriiny t h a t  s u c h  w o r k  a l s o  c o n s t i t u t e d  r e q u i r e d  

m a i n t e n a n c e .  

I n  r e a c h i n g  i . ts  ultimate c o n c l u s i o n ,  DHCR f o u n d  t h a t  t h c  

w o r k  pe r fo rmed  was n o t  a c o m p l e t e  r enova t l ion  of t h e  one-bedroom 

a p a r t m e n t .  A l though  t h e  k i t c h e n  was s u b s t a n t i a l l y  r e n o v a t e d ,  and  

t h e r e  was r e w i r i n g  and new windows, t h e r e  was no work done i n  t h e  

l i v i n g  room, bedroom o r  o t h e r  a r e a s  w i t h  wooden f l .oocs t h a t  

requi red  t h e  f l o o r s  t o  be r e f i n i s h e d ,  and  no work w a s  described 

t h a t  r e q u i r e d  the radiators t o  b e  r e p a i n t e d .  F u r t - h e r m o r e ,  

accor-di ng t.o t .hc  DHCR i n s p c c t i o n ,  no e x t e r i o r  d o o r s  were 

i n s t a l l e d ,  and I-he bathroom was not c o m p l e t e l y  r e n o v a t e d  a s  

a s s c r t e d  by p e t i t i o n e r  (no new w a l l s ,  f l o o r ,  t i . l e s ,  b a t h t u b ,  

shower ,  m e d i c i n e  c a b i n e t ,  e t c . )  The i n s p e c t o r  a l s o  stated t h a t ,  

b a s e d  on his e x p e r t i s e ,  some o f  t h e  i t e m s  i n  q u e s t i o n  were  t o o  

old t.u have  been i r n s t a 1 I ~ d  when c l a i m e d .  

DHCR c o n c l u d e d  by s a y i n g  t h a t ,  even  t a k i n g  p e t i t i o n e r ’ s  

f i g u r e s  as true, t . hc  o r d e r s  f o r  t h e  ki.t.chen a p p l i a n c e s  and a i r  

cor id j  t - i o n e r s ,  whose total c o s t s  were $3,021.80, were n o t  even  
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pl.aced u n t i l  a f t e r  t i enan t  s i g n e d  t h e  l e a s e .  Srimply s u b t r a c t i n g  

1 / 4 0 t h  01 this amount f rom what p e t i t i o n e r  c1.aims i s  t h e  c o r r e c t  

ncw r e n t ,  $ 2 , 0 4 0 - 9 6 ,  b r i n g s  t h e  l a w f u l  rent :  below t h e  $ 2 , 0 0 0  r e n t  

d e c e g u l . a t i o n  m a r k .  

P e t i t i o n e r  a r g u e s  t h a t  t h e  b i l l s  f o r  t h e  k i t c h e n  c a b i n e t s ,  

w h i c h  DI ICR  assert.^ i s  d u p l i c a t i v e ,  i r i  f a c t  r e p r e s e n t  one  b i l l  f o r  

t .hc  c o s t  o f  t h e  c a b i n e t s  and o n e  f o r  t h e  c o s t  o f  i n s t a l l i n g  t h o s e  

c a b i n c t s .  P e t i t i o n e r  also a s s e r t - s  t h a t  DHCR was i n c o r r e c t  i n  

b a s j . n y  p a r t  o f  it .s d e c i s i o n  on t h e  i n s p e c t i o n ,  b e c a u s e  t h e  

i n s p e c L i o n  was made t - h r e e  y e a r s  a f t e r  t h e  r e n o v a t i o n s  and  t c n n n t  

does n o t  m a i n t a i n  t h e  a p a r t m e n t  i.n good c o n d i t - i o n ,  t h e r e b y  makling 

a1.1 t h e  f i x t - u r e s  l o o k  old. P e t i t i o n e r  m a i n t a i n s  that a l l  of t h e  

work t h a t  D H C R  c l a i m s  w a s  r o u t i n e  m a i n t e n a n c e  and  r e p a i r s  

actlual1.y was r e n o v a t i o n .  While c o n c e d i n g  t h a t  some of  t h e  

cont .es ted work may o r d i n a r i l y  b e  c h a r a c t e r i z e d  2s m a i n t e n a n c e  and 

r e p a i r s  ( f o r  e x a m p l e ,  s c r a p i n g  arid p a i n t i n g  t h e  r a d i a t o r s ) ,  

p e t i t i o n e r  a r g u e s  t h a t  i t s  c o s t  s h o u l d  be i n c l u d e d  i n  t h e  

c a l c u l a t i o n  o f  r - e n o v a t i o n  e x p e n s e  i f  s u c h  w o r k  c o n s t i t u t e s  a n  

i n t e g r a l  arid n e c e s s a r y  component o f  t h e  o v e r a l l  r e n o v a t i o n .  And 

f i n a l - l y ,  p e t i t i o n e r  c o n t e n d s  t h a t ,  i f  n o t h i n g  else, i t  shou1.d n o t  

be s u b j e c t  t o  t r e b l e  damages b e c a u s e  a n y  alleged overcharge was 

not.  w i l l f u l ,  bu t  was t h e  r e s u l t  o f  a n  h o n e s t  i n t e r p r e t a t i o n  of  

t h e  l a w .  

I n  j o j - n i n g  t h e  a c t i o n ,  t e n a n t  has, i n  s u b s t a n c e ,  a d o p t e d  
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D I I C K ’ s  arguments, but h a s  additionally requested to be awarded 

attorneys’ fees. 

DISCUSSION 

It is well settled t-hat. “ a  court may not substitute its 

jucigmer-11: for that of the board or body it reviews unless  the 

dccisioii under review is arbitrary and unreasonable and 

cousti-tutcs an abuse of- discretion [internal. quotation marks and 

citation orriit.ted] [emphasis in original] . “  Matter  of Pel1 v 

B o a r d  u.€ Education of- Union Free School D i s t r i c t  N o .  1 of T o w n s  

o€ Sc:;irsda.l.e & Mdmaronack, Wcs tches tcr  County ,  3 4  NY2d 222 , 232 

(1974). Thc test is whether the action taken ,is justified OL 

without foundaI:ioxi in fact - Id. at. 231. “Arbitrary action is 

w i t h o u t  s o u n d  basis in reason and is generally taken w i t h o u t  

regard to the facts.” Id. 

A court s 

“review of DHCR’s interpretation of the statutes 
it a d m i n i - s t e r s  is limited. ‘Where the i n t e r p r e t a t i o n  
of a statute or its application involves knowledge 
and understanding c)L underlying operational practices 
or entails ari evaluation of factual data and inferences 
to be drawn therefrom, the courts r e g u l a r l y  de fe r  to 
t h e  governmental agency charged with the responsibility 
for administration of the statute. If its interpretation 
is not irrational or unreasonable, it will be upheld’ 
[int.crnal citation omitted] . 

Matter of Ansonia Residerits Association v New York S t a t e  Div is ion  

of Housing a n d  Community Rei-lewd?., 7 5  NY2d 206, 213 (1989). 

In order I:o qualify T o r  a rent increase based on renovations 
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to an apart.ment, the burden is on t h e  owner to justify the 

increase.? that are being c l a i m e d .  985 Fifth A v e n u e ,  I I I C .  v DHCR, 

171 A D 2 d  5'72 ( 1 ' l t  Dept 1991). Additionally, the owner must. prove 

that thc! w o r k  was actually performed j.11 the apartment, and that 

it did no t  cons t i fu t . e  rout-irie maintenance and repair. L i n d e n  v 

U H C R ,  2 1 1  A D 2 d  407 ( lXt  Dept. 1995). A n y  question as to what 

q u , 2 l . i f i e s  as an improvement, as opposed to maintenance and 

repair, is left to the discretion of DHCR.  See Ador  Realty, LLC 

v D H C K ,  25 AD3d 128 (2d Uept 2005). 

Many of Lhe items claimed by petitioner to bc renovations 

have been previously determined to be routine maintenance and 

repairs. 425 3r" A v e n u e  Realty C o .  v DHCR, 29 AD3d 332 (13t Dept 

2006) (painting arid plastering) ; Y o r k r o a d  AssocYates v DHCR, 19 

AD3d 217 Dept 2005)(replacing window glass and refinishing a 

f l o o r )  ; A d o r -  Realty, LLC v UHCR, 2 5  A D 3 d  128, supra; M a y f a i r  York 

Company v DHCR, 240 AD2d 158 (l't Dept 1997) (partial f l o o r  

replacement arid partial rewiring) . Costs of routine maintenance 

are not improvements to ari apartment that would qualify for a 

rent increase of  1/40t.h of their costs. See 201 E a s t  81St S t r e e t  

A s s o c .  v DIICR, 288 AD2d 89 (1'' Dept 2001). 

The a.sscrt.ion that a physical inspecti.ori made three y e a r s  

after the alleged renovations is unreliable has also been 

rejected by the c o u r t - s .  Pickrnan  Realty Corp.  v DHCR, 299 A D 2 d  

552 (2d Dept 2002). Here, p e t i t i o r i e r  contends that a 2006 
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inspection by t-hc: DHCR failed to differentiate between fixtures 

i i n s t a l i e c i  iri 2003, and  those j n s t a l . l e d  beforc 1978. This 

i n v o l v e s  a f a c t . u a 1  determination within the agency's area of 

expertise, and pet:i.tic:,rier has riot shown that DI-ICR' s 

interpretation of the facts before it was irrational or 

unreasonable. Md LLer of A I I S ~ I I ~ ~  Residenl';s Association v DHCR,  75 

NY2d at 213, 

Lastly, pursuai-11: to R S L  5 26-516 (a), Lhere i s  a presumption 

of wil1ful.ness with r e spec t  to rent overcharges, which an owner 

must. overcome by a preponderance of the evidence. S t e r l i n g  

"The burden of establishing lack of willfulness is on 
the l a r i d l o r d .  A rent overcharge is presumed willful 
unless a landlord proves by a preponderance of the 
evidence t - h a t  it was riot. DHCR interprets this to 
rnean that when an owner submits no evidence or when 
the evi,dence is equally balanced, the overcharge is 
deemed willful [internal quotation marks and citations 
omitted] . "  

E a s t  163'" SL-reet LLC v DI-ICR, 4 M i s c  3d 169, 174 (Sup Ct Bronx 

C0unt.y 2004). 

Under an Article 78 proceeding, a court's d u t y  is to make 

sure that a landlord was given a fair and meaningful opportunity 

to present evidence ori the issue of [:he wi.1 .1fu l r iess  of the 

overcharge b e f o r e  DHCK' s fi.ria1 determination. Metz v DITCR, 113 

A D 2 d  758, (2d Dcpt 1985). Once these requirements are met, t-he 

court defers to D H C I < ' s  ruling. See g e n e r a l l y  A d r i a  R e a l t y  

I r ~ v e ~ s t m e n t :  Associates v DHCR, 270 A D 2 d  46 (l',' Dept 2000) 
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Rased on lihe f o r e g o i n g ,  j . t  c a n n o t  be s a i d  C h a t  t h e  DHCR's 

dcterrni .nat ic?n t h a t  t h e  1 a w f u l  r e n t  f o r  t h e  a p a r t m e n t  was less  

t h a t  $ 2 , 0 0 0  pe r  month i s  a r b i t r a r y  o r  u n r e a s o n a b l e .  S i n c e  t h e  

l a w f u l  r e n t .  i s  lezs t h a n  $2, 000 p e r  mon th ,  and t e n a n t  was c h a r g e d  

$ 3 ,  0 0 0  pcr month,  t - e n a n t  h a s  been o v e r c h a r g e d .  F a c t s  supporting 

t h e  DHCR' s de t - e r m i n a t i o n  on  t h e  o v e r c h a r g e  a l s o  support a f ind i .nc j  

tha l .  t.he o v e r c h a r g e  was w i l l f u l .  E'or example ,  DHCR f o u n d  t h a t  

p e t i t i o n e r  c l a i m e d  t h a t  new e x t e r i o r  d o o r s  were i n s t . a l l e d  i n  a 

room t h a t  d i d  riot i n c l u d e  a n  e x t e r i o r  door ;  t h a t  t h e  bat-hroom w a s  

renovaLed where i n s p e c t i o n  r e v e a l e d  no  such r e n o v a t i o n ;  and t h a t  

p e t i  t - i o n e r  subrn i . t t ed  u n r c l i a b l  e a n d  d u p l i c a t i v e  d o c u m e n t a t i o n  of 

it:; e x p e n s e s .  In l i g h t  o f  t h e  f o r e g o i n g ,  DHCR's d e t e r m i n a t i o n  

r e y a r d i n y  w i l l f u l n e s s  w a s  not: i r r a t i o n a l  o r  a n  a b u s e  of  

d i s c r e t i o n .  See E a s t  1 6Jrti S t r - c e t  LLC v DHCR, s u p r a .  

F i n a l l - y ,  o n c e  i t  h a s  beer1 d e t e r m i n e d  t h a t  t h e  a p a r t m e n t  i s  

r i o t  d e r e g u l a t e d ,  t e n a n t ,  p u r s u a n t  t o  t h e  r e n t  s t a b i l i z a t i o n  1 aws, 

i s  e r i t i t . l e d  t -o  be o f f e r e d  a r e n e w a l  lease. The court d e c l i n e s  t o  

award t e n a n t  a t t o r n e y s '  f e e s ,  p u r s u a n t .  t o  RSL 5 26-516 ( a )  

( 4 )  ( a t t o r n e y s '  fees m a y  be assessed). Accordi .ng ly ,  j , t .  h e r e b y  i s  

ORDEREE t h a t  a l l  papers, p l e a d i n g s  a n d  p r o c e e d i n g s  in t h e  

above -en t i t l ed  a c c i o n  be amended t o  i n c l u d e  M a r g a r e t  S c h o r s c h  as  

Respondent  -Tenant  , w i t h o u t  prelj u d i c c  t o  the p r o c e e d i n g s  

heret-ofore h a d  h e r e i n ,  a n d  t h e  a c t i o n  s h a l l  bear t h e  f o l l o w i n g  

c a p t i o n :  
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I n  t h e  Matter  of  t h e  A p p l i c a t i o n  o f  
1'70 EAST 7/7'rH 1 LLC, 1 7 0  EAST 77TH 2 
LLC 1'70 EAST 77TH 3 LLC, 170 EAST 77TH 
4 LT,C 170,EAST 77TH 5LLC,170 EAST 77TH 
6 %LC,170 EAST 77TH REALTY GROUP, 
tenants i n  cornmon, 

as 

P e t i t i o n e r s ,  
- a g a i n s t -  

NEW YORK STATE DIVISION OF HOUSING AND 
COMMUNITY RENEWAL, 

R e s p o n d e n t .  
MARGARET SCHORSCH, 

R e  sponden t -Ten a n t  

A n d  i t  f u r t h e r  i s  

ORDERED t h a t  c o u n s e l  for r e s p o n d e n t  s h a l l  s e r v e  a copy  of 

t h i s  o r d e r  w i t h  n o t i c e  o f  e n t r y  upon t h e  Clerk o f  t h e  C o u r t  who 

i s  d i r e c t e d  t o  amend t h e  r e c o r d s  t o  r e f l e c t  s u c h  change  i n  t h e  

c a p t i o n  h e r e i n ;  a n d  i t  i s  f u r t h e r  

ADJUDGED t h a t  t h e  p e t i t i o n  i s  d e n i e d  and t h e  p r o c e e d i n g  is 

d i s m i s s e d .  

Dated: Sep tember  , 2 0 0 8  

ENTER 

-. bw ---.- 

J . S . C .  
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