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SCANNED ON 91512008 

I 

AMENDED 
J I E C I S I O N  WJI JUDGMEPJ T 

Plaintiffs, 

Index N o . :  104486/06 

This case involves property damage 

allegedly caus d by renovation work 

~ -against- 

to plaintiffs' apartment 

performed in defendants 

WILLIAM AND A LA BROEKSMIT AND 
SILVERLINING NTERIORS, I N C . ,  

(Silverlining). 

The Broeksmita 

bedroom and 

2003. One and 

plaintiffs 

to have leaks 

are suing the 

The Broeksmita live dir' ctly above plaintiffs. 

had renovation work erformed in their 

bathroom by Silverlining tha was completed in June, 

a half years later, on De ember 9 ,  2 0 0 4 ,  I 
suff:ered water damage to thei bedroom, and continued 

trhrough February, 2005. A a result, plaintiffs 

Erroeksmits and Silverlininb f o r  both consequential 
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Both plaihtiffs and t h e  Silverlini g have requested leave to n punitive damades. 

file motions 

to accept 

and to accept 

In support 

examination 

stated that he 

motion. 

fo r  summary judgments late, and the court has agreed 

plaintiffs' papers as opposit on to the  instant motion, 

Bilverlining's papers aloqg I with the Broeksmit'e 
of its motion, the Broe s m i t t a  have submitted the 

before trial of one Silver1 ning's principals, who 

observed the leakage in laintiffs' apartment, but 

could not be dbterrnined until 

that the leak 

building steam 

above the 

Silverlin:.ng 

professional 

the 

could have emanated from t e Broeksmits' apartment, 

pipe leakage, or from lea  s from the apartment 

~ Broeksmita' . 

also submitted the of a licensed 

engineer, who stated of the leak 

sheetrbck and plaster was 

removed from t e walls and ceiling to tr ce t h e  exact path of t h e  

leak. This ex ert searched t h e  New York City Department of 

Building recor s that indicate that the uilding was having 

masonry repair w o r k  performed during the period in which 

plaintiffs suf ered the leaks, which also may have been a source 

I I 
4 I 

I 
of the problem1 I 

ion, plaintiffs have submitted the affidavit of a 

sional engineer, who statkd that it was his belief 
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that the source 

Broeksrnits' 

Silverlining 

summary judgment, 

against them. 

testimony to 

leaks or 

independent 

DISCUSSION 

Summary 

I 

of the leaks to plaintiffs' apartment was the 

apartment. 

has adopted the Broeksmit's arguments f o r  

and have a l so  opposed plaintiffs' motion as 

The Broeksrnits state that there is no evidence or 

i:2dicate that they were in any way liable fo r  the 

responsible for the actions of Silverlining, who is an 

co:ntractor . 

~ 

judgment is appropriate when the movant establishes 

York, 49 NY2d 

where there are 

therefore, t h e  

of law. A l v a r e z  

557, 562  (1980). Summary judgment is warranted 

no genuine issues of matbrial fact and, 

moving party is entitled o judgment as a matter 

v Prospect Hosp., 68 NY d 3 2 0 ,  3 2 4  1 9 8 6 ) .  

submitted, there  

In t h e  

summary judgmer.t 

affidavits raise 

[lat Dept 20051 ) 

a credibility 

resolution." 

remains a question in t e mind of t h e  c o u r t .  

imtant matter, all of t h e  p rtiea' motions for 

must be denied, The pa ties' conflicting expert 

issues of fact (Frobose v Weher ,  19 AD3d 258  

, and " [w] hen experts o f f e r  conflicting opinions, 

question is presented requ:.ring a jury's 

S k . i e l d s  v Baktidy, 11 AD3d 671, 672 (2d Dept 2004). 
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'\ [TI he weight 

is a matter w 

the court in Swersky v Dreyer and Traub 

Dept 19961) , 

"[plunitive damages are available 
where the wrongdoing is intentional 
has circumstances of aggravation or 
fraudulen': or evil motive, or is in 
disregard of the rights of another 
wilful and wanton (citations omitted) 

Further, >'[p]unitive damages are not: 

injured party hut rather to punish the 

this wrongdoer and others similarly situsted 

the same conduct in the future (citations 

t o  

~t h 

(219 AD2d 321, 328 [IEt 

in a tort action 
or deliberate, 
outrage, has a 
such conscious 

that it is deemed 
. ' I  

to compensate the 

txtfeasor and to deter 

from indulging in 

omitted) , I '  Ross v 

( 2 0 0 7 ) .  The basis of 

be afforded the confli ting testimony of experts 

n the province of the jury [internal quotation 
4 

marks and citaltion omitted] . "  
Company, 268 y 2 d  406, 407 (2d Dept 2 0 0 q ) .  

Gleeson- asey v O t i s  E l e v a t o r  
I + 

performed in t i: e Broeksmits' apartment nd the first leaks 

Additional ly, since one and a half years separated the work 

1 r appearing in plaintiffs' apartment, the e remains a question of 
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with respect 

granted to t h e  extent of 

sing that portion of 

amages; and i t  i s  f u r t h e r  

motions for summary 

it i s  further 

to t h e  first cause 

of action. 

I 

~ 

to dismissing the claim foi+ punitive damages, as 

/  carol^ R. Edmead, J.S.C. 
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